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oty of Tios Angeles
Sheriff's Beparhmend Headquarters
4700 Ramowa Bodenard
Monteren Hark, Qalifornix 91754-2169

LEROY D. BACA, SHERFF

September 14, 2004

The Honorable Board of Supervisors
County of Los Angeles

383 Kenneth Hahn Hall of Administration
Los Angeles, California 90012

Dear Supervisors:

AUTHORIZE THE SHERIFF TO ACCEPT A GRANT AWARD FROM THE
CALIFORNIA DEPARTMENT OF BOATING AND WATERWAYS,
ADOPT A RESOLUTION AND
APPROVE AN APPROPRIATION ADJUSTMENT

(4™ DISTRICT) (4 VOTES)

IT IS RECOMMENDED THAT YOUR BOARD:

1. Adopt a Resolution (Attachment 1} authorizing the Sheriff to accept a grant
award, in the amount of $60,000 from the California Department of Boating
and Waterways (DBW), and to execute any subsequent amendments,
modifications, extensions, and augmentations.

2. Approve an Appropriation Adjustment (Attachment 1} in the amount of $60,000
to be offset with State, Department of Boating and Waterways funds.

PURPOSE/JUSTIFICATION OF RECOMMENDED ACTION

The Sheriff's Department submitted an application to the California Department of
Boating and Waterways for parts and equipment, including installation, to refurbish a
vessel for use by the Sheriff's Avalon Station on Catalina Island. The Sheriff's
Department was notified of the award on August 18, 2004, in a letter dated

August 1, 2004 (Attachment Ill). The grant will provide $60,000 in funding needed to
equip the vessel appropriately for Catalina Island enforcement.

A Tradition 0/[ Service
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The Honorable Board of Supervisors
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Page 2

The DBW requires that the Board of Supervisors adopt a resolution authorizing the
Sheriff to execute the State Contract No. 04-204-209 (Attachment V).

Implementation of Strategic Plan Goals

The grant award from the DBW conforms to the Los Angeles County Strategic Plan
Goal 1: Service Excellence, as it provides the Sheriff's Department with the ability to
respond to public need; thereby, providing public services that are beneficial and
responsive.

FISCAL IMPACT/FINANCING

The DBW is providing a total of $60,000 with no matching funds required.

FACTS AND PROVISIONS/LEGAL REQUIREMENTS

The resolution and contract have been reviewed and approved as to form by County
Counsel. The DBW grant is effective August 1, 2004, through July 31, 2005. The
Sheriff's Department will abide by the purchasing procedures as required by the Interal
Services Department to ensure compliance with County Policy and Procedures.

IMPACT ON CURRENT SERVICES (OR PROJECTS)

This grant funding will positively impact our current capability to respond to the needs
within the Avalon Station’s area by providing sea patrol to the entire island. There is no
impact to any other County agency.

CONCLUSION

Upon your Board's approval, the Sheriff's Department requires four individually certified
copies of the adopted Board letter and two original signed Resolutions stamped with a
certitied County seal.
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The Honorable Board of Supervisors
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The Sheriffs Department’s contacts for the requested Board action are

Karen Anderson, Grants Manager, at (323) 526-5408, or Marcelle Murr, Grants
Coordinator, at (323) 526-5222.

Sincerely,

Wae’fg aco

LEROY D. BACA
SHERIFF
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ATTACHMENT 1

BOARD OF SUPERVISORS OF THE COUNTY OF LOS ANGELES

RESOLUTION

WHEREAS the County of Los Angeles is charged with providing vital services in the
area of courts, law enforcement, and adult and juvenile 1usticé {o a population in excess of nine

million people; and

WHEREAS the County of Los Angeles is authorized, pursuant to Government Code
Section 26500.5, to participate in any projects or programs to improve the administration of

justice; and

WHEREAS the Sheriff's Department is responsible for conducting marine safety and

enforcement patro! in protected areas; and

WHEREAS the California Department of Boating and Waterways provides State
funding under the State Boating Safety and Enforcement Program to local jurisdictions for

hoating safety and enforcement programs on waters within their jurisdictions; and

WHEREAS the California Department of Boating and Waterways has issued one
$60,000 grant award to the Los Angeles County Sheriff's Department to acquire parts, service,
and equipment to refurbish a vessel to be used by the Sheriffs Department Avalon Station on

Catalina Island; and

WHEREAS the grant award from the California Department of Boating and Waterways
will assist the Sheriff's Department to more efficiently carry out its marine safety and

enforcement patrol responsibilities.

Page 1 of 2
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NOW, THEREFORE, BE IT RESOLVED that the Board of Supervisors of the County of
Los Angeles hereby authorizes Leroy D. Baca, Sheriff of Los Angeles County, as agent for
the County, to accept, execute and sign grant award Contract No. 04-204-209, with the California
Department of Boating and Waterways, and any subsequent amendments, modifications,

extensions, and augmentations pertaining to said grant award contract, upon review by County

Counsel.

The foregoing resolution was on the day of ,2004,

adopted by the Board of Supervisors of the County of Los Angeles and ex officio the governing
body of all other special assessment and taxing districts, agencies, and authorities for which said

Board s0 acts.

iN WITNESS WHEREOF | have hereunto set my hand and affixed the seal of the Board

of Supervisors of the County of Los Angeles this day of , 2004.

VIOLET VARONA-LUKENS, Executive Officer-Clerk
of the Board of Supervisors of the County of Los Angeles

By

Deputy

APPROVED AS TO FORM
BY COUNTY COUNSEL

RAYMOND G. FORTNER
Chief Deputy County Counsel

-

LT e
By_{ ﬁ/”{/ (- é s
Garyf;/(‘sross, Sﬁ’ﬂiu}/beputy County Counsel

t

Page 2 of 2
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ATTACHMENT 2 i
@ BOSRD OF
SUPERVISORS
OFFICIAL COPY
76R 35zM 11/83 .
‘ - COUNTY OF LOS ANGELES

REQUEST FOR APPROPRIATION ADJUSTMENT Ro. - 770

DEPARTMENT OF SHERIFF AUGUST 31, 1o 2004

AUDITOR-CONTROLLER. X .
THE FOLLOWING APPROPRIATION ADJUSTMENT IS DEEMED NFCESSARY BY THIS DEPARTMENT. WILL YOU PLEASE REPORT AS TO
ACCOUNTING AND AVAILABLE BALANCES AND FORWARD TO THE CHIEF ADMINISTRATIVE OFFICER FOR HIS RECOMMENDATION OR’

A 1GN.
CTIoN ADJUSTMENT REQUESTED AND REASONS THEREFOR

4-VOTES
FISCAL YEAR 2004-05
SOURCES : USES
SHERIFF'S DEPARTMENT SHERIFF'S DEPARTMENT
REVENUE - STATE-OTHER - : FIXED ASSETS
AO1 - SH - 15682 - 8831- S AO1 - SH - 15682 - 6030
$60,000 $428007 2 40, (OO

SERVICES & SUPPLIES
AO1 - SH - 15682 - 2000
S y »g/l?/j o0

JUSTIFICATION: : -
Appropristion adjustment for coats needed to equip/refurbish a vessel for use by the Sheriff's Avalon
Station on Catalina island. This is offset by Department of Bosting and Waterways state funds.

CHIEF ADMINISTRATIVE OFFICER'S REPORT

K i
REFERRED TC THE CHIEF "+ T ACTION APPRCOVED AS REQUESTED . AS REVISED

ADMINISTRATIVE OFFICER FOR—

RECOMMENDATION 19

CHIEF ADMIHIFTRATIVE OFFICER

) ' _ APPROVED {AS REVISED): 19
AUDITOR-CONTROLLER BY : BOARD OF S8UPERVISORS




Sep 01 04 07:23a p.7

STATE OF CALIFORNIA—THE RESOURGES AGENGY ARNOLD SCHWARZENEGGER, Governor

2000 EVERGREEN STREET, SUfTE 100
SACRAMENTQ, CALIFCRNIA  05815-2868

{916) 253-1331
August 1, 2004
Sheriff Lee Baca REF: Contract # 04-204-209
Los Angeles County Sheriff’s Department Fiscal Year: 2004/2005
4700 Ramona Blvd Amount: $60,000.00
Monterey Park CA 91754 Item: Misc. Equipment

Attention: Marcelle Murr
Dear Sheriff Baca:

{t 1s our pleasure to inform you that you have been awarded a grant in the amount of
$ 60,000.00 to purchase miscellaneous equipment.

Enclosed are four (4) copies of the Equipment and Operation Contract between the State of
California and the Los Angeles County Sheriff’s Department. Please read and comply with the
following instructions. Failure to comply as stated herein, will result in your contract being
disapproved:

1. Signature and Return:

Carefully review the Contract. Verify your county information on page three. Have all four
copies signed and returned to this Department. DO NOT TAKE THE CONTRACTS
APART. A copy of the contract will be sent to you after processing.

2. Minute Order or Resolution:

We will also need one (1) certified copy of the Minute Order or Resolution of your Board of
Supervisors or City Council authorizing the execution of this Contract. The Minute Order
or Resolution must authorize by name and title the signatory of the Contract and must
be stamped with a certified county or city seal.

3. Contractor Certification Clauses and Recycling Certification:

Please have the attached Contractor Certification Clauses form CCC298 and Recycling
Certification form completed, signed, and returned to this Department along with the
Contract and Minute Order or Resolution. AGAIN, DO NOT TAKE THE CONTRACTS
APART.

4
¥

i
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Sheriff Lee Baca
August 1, 2004
Page 2

4. Procurement Standards:

This Contract involves State and/or Federal funds. Please follow the procurement
instructions contained in this Contract and exhibits. Please pay special attention to the
specific procurement standards regarding advertising by your department, adequate
purchase descriptions, sealed bids, and public openings. You will be asked to provide, with
your written request for reimbursement, a signed certification that you complied with
approved procurement procedures. Please refer to Articles ITI and X1 of the Contract.

Due to Federal procedural changes, you must now attain a fully executed contract,
complete your bid process, obtain a secured purchase order and submit for reimbursement
by September 30, 2005. NO EXCEPTIONS.

If you have any questions, please call me directly at (916) 263-8184.

Sincerely,

ugee
Associate Boating Administrator
Enforcement Unit

Enclosures
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ATTACHMENT 4
STANDARD AGREEMENT
ST 213 (NEW (29%)
SCPRS NUMBER AGREEMENT NUMBER
# 3680080443336 # 04-204-209

1. This Agreement is entered into between the State Agency and the Contractor named below
STATE AGENCY'S NAME
DEPARTMENT OF BOATING AND WATERWAYS

CONTRACTOR'S NAME
LOS ANGELES COUNTY SHERIFF'S DEPARTMENT

2. The term of this
Agreement is: FIVE (5) YEARS

3. The maximum amount $ 60,000.00
of this Agreement 1s:
4. The parties agree to comply with the terms and conditions of the following exhibits which are by this reference made

a part of the Agreement:

Exhibit A - Standard Terms and Conditions Page 3
Exhibit B - Administrative Requirements Page 17
Exhibit C ~ Audits of State and Local Governments Page 55
Exhibit D — Suggested Language for Certifications Page 64 -70

*View at www.des.ca. gov/coniracts

N WITNESS WHEREOF, this Agreement has been executed by the parties hereto.

CALIFORNIA

CONTRACTOR Department of General Services
Use Omniy

CONTRACTOR'S NAME (If other than an individual, state whether a corporation, partnership, vic.)
LOS ANGELES COUNTY SHERIFE'S DEPARTMENT
BY (Authorized Signature) DATE SIGNELY

3
PRINTED NAME AND TITLE OF PERSON SIGNING

Leroy D. Baca. Sheriff
ADDRESS
4700 RAMONA BLYD
MONTEREY PARK CA 91754

STATE OF CALIFORNIA
AGENCY NAME
DEPARTMENT OF BOATING AND WATERWAYS
BY (Authorized Signature) DATE SIGMNED
Fia

PRINTED NAME ANL TITLE OF PERSON SIGNING
RAYNOR TSUNEYOSHI, DIRECTOR

ADDRESS
2000 Evergreen Street, Suite 100 Sacramento, CA 95813 [] Exempt per
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BOATING SAFETY AND ENFORCEMENT GRANT

EQUIPMENT AND OPERATION CONTRACT

.,0S ANGELES COUNTY SHERIFF'’S DEPARTMENT

[EQUIPMENT]
# 04-204-200

California Department of Boating and Waterways
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BOATING SAFETY AND ENFORCEMENT GRANT
EQUIPMENT AND OPERATION CONTRACT

This CONTRACT # 04-204-209, is entered into on August 1, 2004
between the California Department of Boating and Waterways
(DEPARTMENT) and the Los Angeles County Sheriff's Department
(GRANTEE) . The DEPARTMENT and the GRANTEE agree as follows:

1. CONTRACT

This CONTRACT incorporates EXHIBIT A, Standard Terms and

conditions, EXHIBIT B, 43 CFR _ Part 18, Uniform

Administrative Requirements for Grants and Cooperative

Agreements to State and Local Governments, and EXHIBIT C,

Ciyeular No. A-128, Audits of State and Local Government.

2. SFRANT

The DEPARTMENT will make a grant to the GRANTEE of up to
STXTY THOUSAND DOLLARS AND NO/100 [$60,000.00). This GRANT
shall not exceed this amount, shall be made using Federal
funds, and shall be used to purchase MISCELLANEQUS EQUIPMENT
in accordance with EXHIBIT A.

3. PURCHASE COMPLETION DATE

The EQUIPMENT purchase shall be completed no later than July 31,
2005. The DEPARTMENT will make payment under this CONTRACT upon
receipt of a written reguest by the GRANTEE as specified in Article

IIT and XITI of EXHIBIT A attached hereto.
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4.

SPECIAL PROVISIONS

(&)

{c)

(a)

GRANTEE hereby certifies that the obligations created by
this CONTRACT do not viclate the provisions of Sections
1090 to 1096 of the Government Code.

This CONTRACT is not fully executed until signed by the
DEPARTMENT, GRANTEE, and approved by the Department of
General Services, if required. Grantee may not go out to
hid until CONTRACT is fully executed and equipment
specifications have been approved by the DEPARTMENT.
GRANTEE hereby certifies that during the performance of
this CONTRACT, GRANTEE and any sub-grantees shall fully
comply with State regulations regarding the implementation
of Disabled Veteran business participation goals as set

forth in ARTICLE XVI, Disabied Veteran Business Enterprise

Participation Requirements, ARTICLE XVIT, _Recycling
Certification, and ARTICLE XNIIL, CONTRACTORS

CERTIFICATION CLAUSES.

GRANTEE shall continue with the responsibilities of this
CONTRACT during any dispute.

Notices required between the DEPARTMENT and the GRANTEE
shall be deemed to have been given when mailed to the
respective addresses, first-class postage ZIully prepaid

thereon:
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EXHIBIT A

STANDARD TERMS AND CONDITIONS FOR
BOATING SAFETY AND ENFORCEMENT CONTRACT

ARTICLE I -~ DEFINITIONS

A,

CONTRACT means the contract to which these standard terms and

conditions are appended.
EQUIPMENT means a DEPARTMENT approved electronics, power plant
and other equipment purchased for use in boating safety and law

enforcement activities.

PURCHASE COSTS means those costs incurred by the GRANTEE -

purchasing the EQUISMENT: such PURCHASE COSTS shall not incluce
any operation and maintenance costs, nor any costs incurres
prior to the effective date of this CONTRACT, nor any indirec:

or ovarhead costs claimed by the GRANTEE.

GRANTEE FUNDS mean any funds provided by the GRANTEE for tr=

operaticon and maintenance of the EQUIPMENT.

GRANT means a grant, using FEDERAL FUNDS, made by the DEPARTMELC

ro the GRANTEE to finance all or part of the PURCHASE COSTS.
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ARTICLE IT - TERM OF CONTRACT

AL

The term of this CONTRACT shall begin on the effective date of
the CONTRACT and shall continue for FIFTEEN [15] YEARS from such
date unless terminated earlier in accordance with the terms and
conditions cof this CONTRACT.

No amendment or variation of the terms of this CONTRACT shall
be valid unless made in writing, signed by the DEPARTMENT,
GRANTEE, AND approved as reguired. No oral undexrstanding or
CONTRACT not incorporated in the CONTRACT 1is binding on any ci

the parties.

ARTICLE III - DISBURSEMENT OF GRANT

Al

The DEPARTMENT shall have no obligation to disburse the GRANT
unles=s and until the GRANTEE obtains the prior written approval
of the DEPARTMENT cf the type and cost of the EQUIPMENT and
attendant eguipment.

The DEPARTMENT will reimburse the GRANTEE through the GRANT for
rhe PURCHASE CO0STS of the EQUIFPMENT.

The DEPARTMENT may make payment under this CONTRACT upon receic:
of a written pavment request by the GRANTEE, such reguest sha..
be substantiated by invoices or other such evidence of PURCHAEGZ
COSTS and a signed certification that the GRANTEE complied witca

procurement procedures as outlined in ARTICLE XIII.
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ARTICLE IV - EQUIPMENT OWNERSHIP

The DEPARTMENT shall be the legal owner of the EQUIPMENT and the

GRANTEE shall be the registered ownerxr. The GRANTEE shall not assign,

mortgage, hypothecate or transfer its interest in the EQUIPMENT

without the pricr written approval of the DEPARTMENT.

ARTICLE V - OPERATION AND MAINTENANCE OF EQUIPMENT

Al

L)

ny

The GRANTEE shall use the EQUIPMENT fo; the purposes of
promoting boating safety and law enforcement and shall keep the
EQUIPMENT available for search and rescue operations.

The GRANTEE shall be responsible for the costs of operating and
maintaining the EQUIPMENT: the DEPARTMENT shall not be liable
for such costs.

The GRANTEE shall maintain the EQUIPMENT in good repair.

The GRANTEE, at its own expense, agrees to replace the EQUIPMENT
if it is destroyed or rendered useless prior to the expiration
of this CONTRACT.

Representatives, agents or employees of the GRANTEE in the
parformance of this CONTRACT shall act in independent capacity
and not as officers, employees or agents of the DEPARTMENT.
The GRANTHEE shall keep complete and accurate records of ail
expenditures pertaining to the purchase of additional eguipment
and the operation and maintenance of the EQUIPMENT; such records
shall be available and open to the DEPARTMENT at all reasonable
times for inspection and audit by any authorized representative

of the DEPARTMENT.
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ARTICLE VI - TERMINATION OF CONTRACT

A, Either DEPARTMENT or GRANTEE may unilaterally terminate this
CONTRACT if a material breach of the CONTRACT is made by the
other; such termination shall become effaective NINETY {90]
DAYS following the date of receipt by either the DEPARTMENT cr
the GRANTEE of a written notice of termination from the party
initiating the rermination.

B. The GRANTEE may terminate this CONTRACT if the GRANTEE becomes
financially or legally unable to comply with the terms and
conditions _Of this CONTRACT; such termination shall becdme
effective NINETY [90] DAYS following receipt by the DEPARTMENT
of & written notice of terminaticon from the GRANTEE.

C. The DEPARTMENT may terminate this CCNTRACT immediately and be
ralieved of any payments should the legislative body cf the
GRANTEE fail to appropriate GRANTEE FUNDS or if the GRANTEE
fails to perform the regquirements of this Agreement at the time

and in the manner herein provided; such termination to become

L1

effective upon receipt by the GRANTEE of a written termination
nozice from the DEPARTMENT.
D. This CONTRACT shall terminate three years after the eifective

date specified on page 1 of the CONTRACT if the GRANTEE has not

received all of the GRANT prior to such date.
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ARTICLE VII ~ REVERSION OF EQUIPMENT TO DEPARTMENT

hIf, for any reason whatsoever, this CONTRACT is términated pDrior to

the expiration of the term of the CONTRACT. then the GRANTEE shall

deliver the EQUIPMENT to the DEPARTMENT and shall execute any

document necessary to effect appropriate chianges in pertinent public

records; the reversion of registered title 1is hereby declared to be

in addition to, and not in lieu of, any other remedies for breach oI

this CONTRACT which may be available to the DEPARTMENT.

ARTICLE VIII - LIABILITY

A. The GRANTEE waives all <c¢laims and recourse against the
DEPARTMENT, including the right to contribution for any loss or
damage arising from, growing out of or in any way connected witl
or incident to this CONTRACT except claims arising from the
concurrxent or sole negligence of the DEPARTMENT, its officers,
agents and emplovees.

B. Contractor agrees to indemniiy, defend and save harmless tha

=
jo=

State, its officers, agents and employees from any and al
claims and losses accruing or resulting to any and ai:
centractors, subcontractors, suppliers, laberers, and any other
person, firm or corporation furnishing or supplying work
services, materials, or supplies in connection with the
performance of this Agreement, and from any and all claims and
losses accruing or resulting to any person, firm or corporatiocn
who may be injured or damaged by GRANTEE in the performance ¢t
this Agresment. GRANTEE warrants, represents and agrees that

it and its subcontractors, employees and representatives sha_.
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ARTICLE VIIT - LIABILITY (CONTINUED)

at all times comply with all applicable State contracting laws,
codes, rules and regulaticns in the performance of this
agreement.

c. If the DEPARTMENT is named as a co-defendant pursuant =2
Government Code Sections 895, et seg, the GRANTEE shall notgiZ~
the DEPARTMENT and represent it unless the DEPARTMENT elects t©2
represent itself. If the DEPARTMENT undertakes its own defense,
it shall bear its own litigation costs, expenses and attorney’s
fees.

ARTYICILE IX - WAIVER OF RIGHTS

It is the intention of the parties hereto that from time to tims
either party may waive certain of its rights under this CONTRACT. Any
walver at this time by either party heretc of its rights with respec=
to a default or any other matter arising in connection with this
CONTRACT shall not be deemed to be a waiver with respect to any other
default or matter.

ARTICLE X - REMEDIES NOT EXCLUSIVE

i

The use by either the DEPARTMENT or GRANTEE of any remedy specified

I

in this CONTRACT for the enforcement of this CONTRACT is nc:
exclusive and shall not deprive the party using such remedy of, cr

limit the application of, any other remedy provided by law.
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ARTICLE XI - OPINIONS AND DETERMINATIONS

Where the terms of CONTRACT provide for action to be based upon the
opinion, judgment, approval, review, or determination of either tl":e
DEPARTMENT or GRANTEE, such terms are not intended to be and shalil
never be construed as permitting such opinion, judgment, approvail,
review, or determination to Dbe arbitrary, capricious, or

unreasonable.

ARTICLE XII - ASSIGNMENT OR TRANSFER OF EQUIPMENT

No assignment or transfer of this CONTRACT or any part hereof, righ:cs
hereunder, or interest herein by GRANTEE shall be valid unless and
until it is approved by the DEPARTMENT and made subject to such
reasonable terms and conditions as the DEPARTMENT may impose.

ARTICLE XIII - PROCUREMENT PROCEDURES

Ja

A The GRANTEE may use its own procurement procedures which reflecr
applicable State and Local laws and ragulations, provided thac
the procedures ceonform to applicable Federal law, the standards

identified in EXHIBIT B, 49 CFR Part 18, Uniform Administrative

Requirements for Grants and Cocoperative Agrsements to Stata and

Local Governments, and the specifications preparad by the

GRANTEE and approved by the DEPARTMENT. There shall ba no

changes, corrections, modifications or exceptions to DEPARTMENT-

approved specifications without advance approval by the

DEPARTMENT,
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ARTICLE XIII - PROCUREMENT PROCEDURES (CONTINUED)

B.

Procurement procedures for boats must be invitation for Bids.
Please pay special attention to the specific procurement

standards regarding advertising ng'your department, adequarce

purchase descriptions, sealed bids, and public openings.

Procurement procedures used by the GRANTEE must conform to State

law and regulations regarding Disabled Veteran Business

Enterprise Participation Requirements, ARTICLE XVI, Recycling

Certification, ARTICLE XVII., AND CONTRACTORS CERTIFICATION

CLAUSES,ARTICLE XVIII. The GRANTEE is responsible, in its sole
discretion, for the review of all bids for compliance.
D. EQUIPMENT AND ELECTRONICS PROCCEDUREMENT PROCEDURES:
Grantee must cbtain at least three (3) bids or rate quotations
from qualified sources for each item that has a unit cost c¢i
41,000 or more. The pids may be obtained over the phone, but
must be verified with a fax or original copy from the vendor,
and must include the make, model, size, name of vendor, date,
and cost of item.
E. AWARDING AGENCY REVIEW

(1) Grantees and sub-grantees must make available, upon
request cf the awarding.agency, technical specifications
on propesed procurements where the awarding agency believes
such review is needed to ensure that the item and/or
services specified is the one being proposed for purchase.

This review generally will take place prior to the time the

10
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(2}

(3)

specification is incorporated into a solicitation document .
However, if{ the grantee or sub-grantee desires to have the
review accomplished after a solicitation has been
developed, the awarding agency may stcill review the
specifications, with such review usually limited to the
technical aspects of the proposed purchase.
Grantees and sub-grantees must on request make available for.
Awarding agency pre-award review procurement documénts, such
as requests for proposals or invitations for bids, independen:
cost estimates, etc. when:
(1) A grantee’'s or sub-grantee’s procurement procedures
or operation fails to comply with the procurement
standards in this section; or
(ii) The procurement 1s expescted to be awarded without
competition or only one bid or offer is received in
response t£o a solicitation; or
- (iii) The proposed award is to be awarded to other than
the apparent low bidder under & sealed bid procurement; cr
{iv) A proposed contract modificaticn changes the scope cZ
a contract,
A grantee or sub-grantee will be exempt from the pre-award
review in paragraph (D) (zj-of this section if the awarding
agency determines that its procurement systems comply with

the standards of this section.

11
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(i} A grantee or sub-grantee may request that itg
procurement system be reviewed by the awarding agency

to determine whether its system meets these standards in
order for its system to be certified. Generally, these
reviews shall occur where there is a continuous high-
dollar funding, a third-party contracts are awarded on a
regular bhasis. )

(ii) A grantee or sub-grantee may self-certify its
Procurement system. Such self-certification shall not
Limit the warding agency's right to survey the system.
Under a self-certification procedure, awarding agencies
may wish to reply on written assurances from the grantes
or sub-grantee that it is ¢omplyving with these standards.
A grantee or sub-grantee will cite specific procedures,
regulations, standards, etc., as being in compliance with
these requirements and have its system available for

review.

ARTICLE XIV ~ SUBJECT TC AUDIT

GRANTEE agrees that the awarding department, the Department c¢i
General Services, the Bureau of State Audits, or their designated
representacive shall have the right to review and to copy any recorcs
and supporting documentation pertaining to the performance of this

Agreement. GRANTEE agrees to maintain such records for possible audi:

for a minimum of three (3) years after final payment, unless a longe-

12
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ARTICLE XIV - SUBJECT TO AUDIT (CONTINUED)

period of records retention is stipulated. GRANTEE agrees to allow
the auditor(s} access to such records during normal business hours
and to allow interviews of any employees who might reasonably have
information related to such records. Further, GRANTEE agrees to
include a similar right of the State to audit records and interview
staff in any subcontract related to performance of this Agreement (GC
8546.7, PCC 10115 et seqg., and CCR Title 2, Section 1896).

ARTICLE XV - NON-DISCRIMINATION CLAUSE

A, During the performance of this contract, GRANTEE and its sub-
grantees shall not unlawfully discriminate, harass or allow
harassment, agaiﬁst any employee or applicant for employmenc
because of sex, race, color, ancestry, religious creed, naticnal
origin, disability (including HIV and AIDS), medical conditicn
{cancer), ége, marital status, denial of family and medical
care leave and denial of pregnancy disability leave. GRANTEES
and sub-grantees shall insure that the evaluation and treatment
of their employees and applicants for employment are free.of
such discrimination and harassment. GRANTEES and sub-grantees
shall comply with the provisions of the Fair Employment and
Housing Act ({(Government Code, Section 12900 et seg.) and the
applicable regulations promulgated thereunder (California Code
of Regulations, Title 2, Section 7285.0 et seg.). The
applicable regulations of the Fair Employment and Housirn

Commission implementing Govermment Code, Section 12990 (a-f),

13



Sep 01 04 07:29a p.26

are set forth in Chapter 5 of Division 4 of Title 2 of the
California Code of Regulations and are incorporated into this
CONTRACT by reference and made a part hereof as if set forth in
full. GRANTEE and sub-grantees shall give written notice of

their obligations under this clause to labor organization with

which they have a collective bargaining or  other
agreement.
B. GRANTEE shall include the non-discrimination and compiiance

provisions of this clause in all sub-grants to perform work
under this CONTRACT.

ARTICLE XVI - DISABLED VETERAN BUSINESS ENTERPRISE PARTICIPATION
REQUIREMENT

A, State law requires that State contracts have participation goals
0f 3 percent for Disabled Veteran Business Enterprises (DVBEsS).
Local governmental agency contracts whare the State rerains a
propriecary interest must comply with this ragquiremant.

B. GRANTEE is responsible for advising all prospective bidders of
responsibilities and requirements by including specific language
in any and all Invitations for Bids and Reguests for Praposals.

C. The GRANTEE is responsible for reviewing all bids for
compliance with the Disabled Veteran Business Enterprise

Participation requirement.

14
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ARTICLE XVII - RECYCLING CERTIFICATION

State law requires that state contracts shall have Recycling
Certification in writing under penalty of perjury, the minimum,
if not exact, percentage of recyclied content, both post consumer
waste and seccndary waste as defined in the Public Contract Code,
Sections 12161 and 12200, in materials, goods, or supplies
cffered or preoducts used in the performance of this Agreement,
regardless of whether the product meets the required recycled
product percentage as defined in the Public Contract Code,
Sections 12161 and 12200. Contractor may certify that the produc:

contains zero recycled content. {(PCC 10233, 10308.%, 10354)

AXTICLE ZVII ~ RECYCLING CERTIFICATION {(CONTINUED)

GRANTEE is responsible for advising all prospective bidders of
respensibilities and regquirements by including specific iaﬁguage
in any and all Invitations for Bids and Requests for Proposals.
Suggested language and forms which may be used are attached =2
this exhibit.

The GRANTEE is responsible for reviewing all bids for cempliance

with Recycling Certification requirement.
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ARTICLE XVIII - CONTRACTOR CERTIFICATION CLAUSES

A, The CONTRACTOR CERTIFICATION CLAUSES contained in documen:c
CCC298 are hereby incorporated by reference and made a part c=
this Agreement by this reference as if attached hereto.

B. GRANTEE is responsible for advising all prospective bidders o
responsibilities and requirements by including specific language
in any and all Invitations for Bids and Requests for Proposals.
Suggested language and forms which may be used are attached =9
this exhibit.

c. The GRANTEE is responsible for reviewing all bids for compliancs
with Recycling Certification requirsment.

ARTICLE XIX - DISPOSITION OF PROCEEDS FROM SALE OF PATROL
BOAT

If the GRANTEE has centributed money other than GRANT funds to cover
the payment of PURCHASE C05Ts, and in the event of a sale of trsa
EQUIPMENT after the expiration or terminaticon of this CONTRACT or trs
reversion of the EQUIDMENT te the DEPARTMENT, then the procseds

ARTICLE XIX - DISPOSITION OF PRCCEEDS FROM SALE OF PAEROL
BOAT (CONTINUED)

7]

of the EQUIPMENT sale shall be distributed‘between the DEPARTMENT
and the GRANTEE in proportion to their respective contributions i=
paying the PURCHASE COSTS, e.g.: if the PURCHASE COSTS totaled
$100,000 and the GRANT contributicﬁ amounts to $60,000, then t=x=
DEPARTMENT would receive 40% of the EQUIPMENT sale proceeds and t-a

GRANTEE would receiwve 40%.

16
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EXHIRIT B
{Code of Federal Regulations)
[Title 49, Volume 1, Parts 1 to 39)
[Revised as of October 1, 1997)
From the U.S. Govermment Printing Office via GPO Access
[CITE: 49CFR18}
TITLE 49--TRANSPORTATION

Subtitle A--0ffice of the Sacratary of Transportation

PART 1B--UNIFORM ADMYNISTRATIVE REQUIREMENTS FOR GRANTS AND COOPERATIVE
AGREEMENTS TO STATE AND LOCAL GOVERNMENTS

Subpart A--Ganeral

Sec.

18.1 Purpose and scope of this part.
18.2 Scope of subpart.

18.3 Definitions.

18.4 Applicability.

186.5 Effect on other issuance’s,
18.% Additions and exceptions.

Subpart B~-Pre-Award Requirements

18.10 Forms for applying for grants.
18,11 State plans.
18.12 Special grant or subgrant conditions for "“high risk'' grantses.

Subpart C--Post-Award Requiraments
Finaneizl 2dministra=izn

18.20 S3tandards for financial managament systems.
18.21 Payment.

18.22 Allowable costcs.

18.23 period of availability of funds.

18.24 Matching or cost sharing,

18.25 Program income.

18.26 MNon-Federal audits.

Changes, Property, and Subawards

18.30 Changes.

18.31 Real propercy.

18.32 Equipment.

18.33 Supplies.

18.34 Copyrights.

18.35 Subawards to debarred and suspended parties.
18.36 Procurement.

18 .37 Subgrants.

Reports, Records Ratention, and Enforcement

18.40 Monitoring and reporting program performance.
18.41 Financial reporting.

18.42 Retencion and access requirements for records.
18.43 Enforcement.

18.44 Termination for convenience.
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Subpaxt D--After-the-Grant Requirements

18.50 Closeout.
18.51 Later disallowance's and adjustments.
18.52 Collection cof amounts due.

Subpart E--Entitlements [Resarved]

Authority: 4% U.S.C. 322(a}.
Source: 53 FR 8086 and 8087, Mar. 11, 1988, unless otherwise noted.

Editorial Note: For additional information, see related documents
published at 49 FR 24958, June 18, 1984, 52 FR 20198, May 29, 1987, and
53 FR B028, March 11, 1988,

A-~Ganeral
Sac. 18.1 Purpese and scopes of this part.

This part establishes uniform administrative rules for Federal
grants and ceoperative agreements and subawards to State. local and
Indian tribal governments.

Sec. 18.2 Scope of subpart,

This subpart contains general rules pertaining to this part and
procedures for control of exceptions from this part.

Sec. 18.3 pefinitions.

As used in this parr::

Accrued expenditures mean the charges incurred by the grantee during
a given period requiring the provision of funds for:

(1) Goods and other tangible property received;

{2} services pertormed by employees, contractors, subgrantees,
subcontractors, and other payees; and

{3} ocher amounts becom:ing owed under programs for which no current
services or performance is raguired, such as annuities, insurance
claims, and other benefit payments.

Accrued income means the sum of:

{1) Earnings during a given period from servicss parformed by the
grantee and goods and other tangible property delivered to
purchasers, and

(2) amounts becoming owed to the.grantee for which no current
services or performance is required by the grante=.

Acguisition <¢ost of an irem of purchased equipment means the net
invoice unit price of the property including the cost of modifications,
atrachments, accessories, or auxiliary apparatus necessary to make the
property usable for the purpose for which it was acquired. Other charges
such as the cost of installation, transportation, taxes, duty or
protective in-transit insurance, shall be included or exciuded from the
unit acquisition cost in accordance with the grantee's regular
accounting practices.

18
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Sec. 18.3 Definitions (Continued)

Administrative requirements mean those matters common Lo grants in
general, such as financizl nanagemenc, kinds and frequency of reports,
and retention of records. These are distinguished from ~ programmatic:':
requirements, which concern matters that can be treated only on a
program-by-program or grant-by-grant basis, such as kinds of activities
that can be supported by grancs under a particulay program.

Awarding agency means:

{1) with respect to a grant. the Federal agency, and
{2) with respect to a subgrant, the party that awarded the
subgrant.

Cash contributions means the grantee's cash cutlay, including the
outlay of money contributed to the grantee or subgrantee by other public
agencies and institutions, and private organizations and individuals.
When authorized by Federal legislation. Federal funds received from
other assistance agreements may be considered as grantee or subgrantee
cash contributiens.

Contract means (except as used in the definitions for *‘grant'' and
“'subgrantc'' in this section and except where qualified by °Federal'')

a procurement contract under a grant or subgrant, and means a
procuremant subcontract under a contract .

Cost sharing or matching means the value of the third party in-kind
contributions and the portion of the costs of a federally assisted
project or program not borne by the Federal Government .

Cost-type contract means a contracrc or subcontract under a grant in
which the contractor or subcontractor is paid con the basis of the costs
it incurs, with or withour a fee. ‘

Equipment means tangible, nonexpendable, perscnal property having a
useful life of more than one year and an acquisition cost of $5,000 or
more per unit. A grantee may use its own definition cf eguipment
provided that such definitisn would a- least include all sguipment
defined akove.

Expenditure report means:

(1) For nenconstruction grants, the S£-269

" "Financial Status Report'' ({or other eguivalsnr report):;

{2} for construccicon grants, the SF-271 " "Outlay Report and Regquest
for Reimbursement'' (or sther sguivalent report).

federally reccgnized Indian trikal govarnment means the governing
bedy or a governmental agency of anv Indian tribe, band. nation, or
other organizad group or community {ircluding any Native wvillage as
cdefined in section 3 of the Alaska Natciva Claims Settlement Act, 85 Stat
533) certified by the Secrecary of the Interior as eligible for the

ial preograms and ssrvices orovided by nim through the Bureau of
Indizn aAffairs.
Government means & State or local government or a federally
recognized Indian tribal govermment.

Grant means an award of fipancial assistance, including cooperative
agreements, in the form of money, or preperty in lieu of money, by the
Federal Government to an eligihle grantee. The term does not include
technical assistance which provides services instead of meoney, or cther
assistance in the form of revenue sharing, locans, loan guarantees,
interest subsidies, insurance, or direcr appropriations. Also, the term
does not include assistance, such as a fellowship or other lump sum
award, which the grantee is por required to account for.

Grantee means the government to which a grant is awarded and which
is accountable for the use of rhe funds provided. The grantee is the
entire legal entity even if only a particular component of the entity is
designated in the grant award documenr.

I
o}
]
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Sec. 18.3 Definitions (Continued)

Local government means a county, municipality, city. town, township,
local public authority (including any public and Indian housing agency
under the United States Housing Aet of 1837) school districet, special
district, intrastate district, council of governments {whether or not
incorporated as a nonprofit corporation under state law), any other
regional cr interstate government entity, or any agency or
instrumentality of a local government.

Obligations means the amounts of orders placed, contracts and
subgrants awarded, gcods and services received, and similar transactions
during a given period that will require payment by the grantee during
the same or a future period.

OMB means the United States Office of Management and Budget.

Outlays (expenditures) mean charges made to the Droject or program.
They may be reported on a cash or accrual basis. For reports prepared on
a cash basis, outlays are the sum of actual cash disbursement for direct
charges for goeds and services, the amount of indirect expense incurred,
the value of in-kind contributions applied, and the amount of cash
advances and payments made to contraccors and subgrancees. .For reports
prepared on an accrued expenditure basig, outlays are the sum of actual
cash disbursements, the amount of indirecrt expense incurred, the value
of inkind contributions applied, and the new increase {or decrease’ in
the amounts owed by the grantee for goods and other property receiveg,
for services performed by employeas. contractors, subgrancees,
subcontractors, and other bayees, and other amounts becoming owed under
programs for which no current sezvices or performance are required, such
as annuities, insurance claims, and other benefit payments.

Percentage of completion method refers to a system under which
payments are made for construction work according to the percentage of
completion of the work, rather than to the grantee's cost ingurred,

Prior approval means documentation evidencing consent prior to
incurring specific cost, )

Real propercty means land, including land improvemsnts, structures
and appurtenances thereto, excluding movahle machinery and equipment; .

Share, when referring to the awarding agency's pertion of real
property. equipment or supplies, means the sSame percentage as the
awarding agancy's portion of the acquiring party's total costs under the
grant to which the acguisition costs under the grant to which the
acgquisicion cost of the Property was charged. Only cosce are to be
counted--not the value of third-party in-kind contributions.

State means any of the several States of the Uniced States, the
District of Columbia, the Commenwealth of Puerto Rico, any territoery or
possassion of the United States, or any agency or instrumentality of a
State exclusive of local governments. The term does not include any
cublic and Indian housing agency under United States Housing Act of
1537,

Subgrant means an award of financial assistance in the form of
meney, or property in liew of money, made under a grant by a grantee to
an eligible subgrantee. The term includes financial assistance when
provided by centractual legal agreement, but does not include
procurement purchases, nor does it inelude any form ¢f assistance which
is excluded from the definirion of ‘‘grant'' in this part.

Subgrantee means the government or other legal entity to which a
sukgrant is awarded and which ig accountable to the grancee for the use
of the funds provided.

Supplies means zll tangibia persconal property other than
“lequipment '’ as defined in this part. Suspension means depending on the context,
either:

YN
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Sec. 18.3 Dpefinitions (Continued)
(1) temporary withdrawal of the autherity to obligate grant funds
pending corrective action by the grantes or subgrantee or a
decisicn to terminate the grant. or
(2) an action taken by a suspending official in accordance
with agency regulations implementing E.Q. 12549 to immediately
exclude a person from participating in grant transacticns for a
period, pending completion of an investigacion and such legal or
debarment proceedings as may ensue.
Termination means permanent withdrawal of the authority to ohligate
previously-awarded grant funds befere that authority would otherwise
expire. It also means the voluntary relinquishment of that authority by
the grantee or subgrantee. " “Termination'' does not include:
(1) Withdrawal of funds awarded on the basis of tha grantee's
underestimate of the unobligated balance in a pricr period;
(2) Withdrawal of the unobligated balance as of the expiration of a
grant; ‘
(3) Refusal to extend a grant or award additional funds, to make a
competing Or noncompetring continuation, renewal, extension, or
supplemental award; or
(4) voiding of a grant upon determination that the award was
obtained fraudulently, or was otherwise illegal or invalid from
inception.
Terms 0L a grant or subgrant mean all requirements of the grant or
subgrant, whether in startute, regularions, or the award document.
Third party in-kind contributicns mean property or services which
benefit a federally assisted project or program and which are
contributed by non-Federal third partiss without charge to the grantee,
er a cost-type contractor under the grant agreement.
Unligquidated obligations for reports prepared on a cash basis mean
the amount of obligationsz incur-ed by Che grants2 that has nct besn
paid. For reporcs prepared on a2n accsuad expenditure basis, they
represent the amount of obligations incurred by the grantee for which an
outlay nas nor besn recorded.
Unobligated balance means the porticn of the funds authorized by the
aderal agency that has not been obligated by the grantee and is
the cumulative obligations from the cumulative
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unds avtheorized.
Sec. 15.4 2Applicabilizy.

{a) General. Subparcs A through D of this part apply to all grants

and subgrants to governmencs, oxcept whers inconsistent with Federal

statutes or with regulations aurherized in accordance with “he exXcepiion

provision of Sec. 18.6, or:
(1) Grants and subgrants to Stare and local institutions of higher
education or State and local hospitals.
(2) The block grants authorized by the Omnibus Budget Reconciliation
Act of 1981 (Community Services; Preventive Heal=h and Health
Services; Alcchol, Drug Abuse, and Mental Health Services; Maternal
and Child Health Services; Social Services; Low-Income Home Energy
Assistance; States’ Frogram of Community Development Block Grants
for Small Cities; and Elementary and Secondary Education other than
programs administered by the Secretary of Education under title Vv,
subtitle D, chapter 2, Section 583--che Secretary's discretionary
grant program} and titles I-III of the Job Training Partnersiip Act
of 1982 and under the Public Health Services Act (Sectiom 19211,
Alcohol and Drug Abuse Treatment and Rehabilitation Block Granc and
part C of title V. Mental Health Service for the Homeless Block
Grant) .

o X |



Sep 01 04 07:31a

Sac. 18.4 Applicability (Continued).
(3) Entitlement grants to carry out the following programs of the
Social Security Act:
{i) Aid te Needy Families with Dependent Children (title Iv-a
of the act, not including the Work Incentive Program (WIN)
authorized by section 402(a)15(G); =HS grants for WIN are
subject to this part): -
(ii) Child Support Enforcement and EZstablishment of Paternity
{title IV-D of the Act);
{iii) Foster Care and Adoption Assiscance (title IV-E of the
Act) ;
(iv) Aid to the Aged, Blind, and Disabled (titles I, X, X1y,
and XVI-AABD of the Act); and
(v) Medical Assistance (Medicaid) (ritle XIX of the Act) not
including the State Medicaid Fraud Control program authorized
by section 1903 (a} (6) {B).
{4) Entitlement grants under the following programs of The National
School Lunch Act:
{i) School Lunch (section 4 of the Acty,
(1i) Commodity Assistance (section 6 of the Act),
(iii) Special Meal Assistance (section 11 of the Act),
(iv) Summer Food Service for Children (section 13 of the act),
and
(v} Child Care Food Program (section 17 of the Act).
(5) Entitlement grants under the following programs of The Child
Nutrition Act of 1566:
(1) Special Milk (section 3 of the Act), and
(i1} School Breakfast (section 4 of the Act) .
(6) Entitlement grants for State Administracive expenses under The
Food Stamp Act of 1977 (section 16 of the Act).
{7) A grant for an experimsnral. pileos, or demonstration project
that is also supported by a granc listed in paragraph (a) (3) of this
section:
{8} Grant funds aswarded under subssction 412({e) of the Immigratio
and Nationality Act (8 U.S.C. 1522/e}) and subssction 501{a) of t
Refugee Education Assistance Act of 1980 (Pub. L..96-422, 94 Stac.
180%), for cash assistance, medical assistance, and supplemental
security income bhenefits to refugees and entrants and the
administrative costs of providing the assistance and benefits;

n
he

5L

{3} Grants to local education agencies under 20 U.5.C. 236 through
<sl-l{a), and 242 through 244 (portions of the Impact Aid program),
except for 20 U.5.C. 238(d)(2)(c) and 240(f) (Entitlement Increase
for Handicapped Children); and
(10) Payments under the Veterans Adminiscraticn's State Home Dar
Diem Program (38 U.3.C. 641(a}}.

(B) Entitlement programs. Enticlement programs enumerated above in

Sec. 18.4(a) (3) through (8} are subject to subpart E.

Sec. 18.5 BEffact on other issuancaer’s.

All other grants administrarion provisions of codified program
regulations, program manuals, handbooks and cther nonregulatory
macerials which are inconsistent with this part are superseded, except
Lo the extent they are required by statute, or authorized in accordance
with the exception provision in Sec. 18.6.
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Sec. 18.6  Additions and exceptions.

[53 FR 8086

1995]

Sac.

(a) For classes of grants and grantees subject to this part, Federal
agenciles may not impose additional administrative requirements except in
codified regulations published in the Federal Register.

{b) Exceptions for classes of grants or grantees may be authorized

only by OMBE.

(1) All Departmental requests for exceptions shall be processed
through the Assistant Secretary of Administration.
{2) [Reserved]

(c} Exceptions on a case-by-case basis and for subgrantees may be
authorized by the affected Federal agencies.

18.10

{(a)

(1) All case-by-case exceptions may be authorized by the affected
operating administrations or departmental offices, with the
concurrence of the Assistant Secretary for Administration.

(2) ([Reserved]

and 8087, Mayr. 11, 1988, as amanded at §0 FR 13646, Apxr. 19,

Subpart B--Pre-Award Requirements

Forms for applying for grants.

Scope.

(1) This section prescribes forms and instructions to be

used by governmental organizations (except hospitals and
institutions of higher education operated by a governmenc) in
applying fcr grants. This sestion is not applicable, however, to

AT

formala grantc wnich do nor rsguirs applicants fo asoly for
funds on a or is5.

{2) Thiz sect a s cnly to applicztions to Federal acgsncies
for grants, a is reguired to be applied by grantees in dealing
with applicants for subgrants. However, grantees are encouraged to
avolid more detailed or burdensome application reqguirements for

subgrants.

\3) Forms and procedures for Federal Highwav Administration {THWA)
Trojects are contained in 23 OFn part 630, subpart B, 23 CFR part
420, subparc A, and 49 CFR part 450.

{b} Auchorized forms and instrucrions for governmental
organizations.

{1} In applying for grants, applicants shall only use

standard application forms or those prescribed by the grancviag
agency with the approval of OMB under the Paperwork Reduction zct of
1284¢.

(2) Applicants are not required to submit more than the original and
two copies of preapplications or applications.

(3) Applicants must follow all applicable instructions that bear OMB
clearance numbers. Federal agencies may specify and describe the
programs, functions, or activities that will be used to plan,
budget, and evaluate the work under a grant. Othar supplementary
instructions may be issued only with the approvel of OMB to the
@xtent required under the Paperwork Reduction Act of 1980. For any
standard form, except the SF-424 facesheec, Federal agenclas may
shade out or instruct the applicant to disregard any line item that
is not needed.
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Sae. 18.10 Porms for applying for grants (coentinuad).
{4) When a grantee applies for additiocnal funding {(such as a
continuation supplemental award)! or amends a previously submitted
application, only the affected pages need be submitted.
Previously submitted pages with information that is still current
nzed not be resubmitcted. (53 FR 8086 and B087, Mar. 11, 1988, as
amended at .53 FR 8086, Mar. 11, 1988]Sec. -B8.11 ' State plans,
{a} Scops. The statutes for some programs require States £o submit
plans before receiving grants. Under regulations implementing Executive
Order 12372, ''Intergovernmental Review of Federal Programs,'' States
are allowed to simplify, consolidate and substitute plans. This section
contains additicnal provisions for plans that are subject to regulations
implementing the Executive order.
(b) Requirements. A State need meot only Federal administrative or
programmatic requirements for a plan that are in statutes or codified
regulaticns.
{c} Assurances. In each plan the State will include an assurance
that the State shall comply with all applicable Federal statutes and
regulations in effect with respect to the periods for which it receives
grant funding. For this assurance and other assurances required in the
plan, the State may: '
(1) Cite by number the statutory or regulatory provisions requiring
the assurances and affirm that it gives the assurances required by
those provisions.
(2) Repeart the assurance language in the statutes or regulations, or
(3} Develop its own language to the extent permitted by law.
(d) Amendments. A State will amend a plan whenever necessary to
retlect:
(1) New or revised Federal statutes or regulations or (2) a
material change in any State law, organization, policy, or State
agency operation. The State will obtain approval for the amendment
and its effective date but need submit for approval only the amended
portions of the plan.

Sac. 13.12 Special grant or subgrant ceonditions for ~“high-rigk'*
gnantaes.,

{(a} A grantee or subgrantee may be considered "high risk'' if an
awarding agency detarmines that a grantee or subgrantes:
(1} Has a history of unsatisfactory performance, or
{2) Is not financially stakle. or
{3} Has a management svstem which does nor meet tha management
standards set forth in this part, or
{4} Has not conformed to terms and conditions of pravious awards, or
(3) Is otherwise not responsible; and if the awarding agency
determines that an award will be made, special conditions and/or
rastrictions shall correspond to the high risk condition and shall
be included in the award.
(b) Special conditions or restcriccions may include:
(1) Payment on a reimbursement basis:
(2) Withholding authority to proceed to the next phase until receipt
of evidence of acceptable performance within a given funding period;
{3) RPequiring additional, more detailed financial reports;
(¢} Additvional project monitering;
(53) Requiring the grantee or subgrantee to obtain technical or
management assistance: or
(6) Establishing additiocnal prior approvals.
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Sac.

18.12 3pacial grant or subgrant conditions for “"high-risk':

Grantees (Continued).

Sec.

(e} If an awarding agency decides to impose such conditions,. the
awarding official will norify the grantee or subgrantee as early as
possible, in writing, of:
(1) The nature of the special conditions/restrictions;
(2) The reason{s) for imposing rthem;
(3) The corrective actions which must be taken before they will be
removed and the time allowed for completring the corrective actions;
and
(4} The methed of requesting reconsideration of the conditicns/
restrictions imposed.

Subpart C~-Post-Award Requirements
Financial Administration
18.20 Standards for fipancial management systems.

(a} A State must expand and account for grant funds in accordance
with State laws and procedures for expending and accounting for its own
funds. Fiscal control and accounting procedures of the State, as well as
its subgrantees and cost-type contractors, must be sufficient to--
(1) Permit preparation of reports reguired by this part and tha
statutes autherizing the grant, and
(2) Permit the tracing of funds te a level of expenditures adequate
to establish that such funds have not keen used in viclation of the
restrictions and prohibitions of applicable statutes.
(b) The ifinancial management systems of other grantees and
subgrantees must meet the fellowing standards:
(1) Financial reporting. Accurate, current, and complete disclosure
of the finencial results of financiallv assisted activities must be
made in accordanoce with the financizl reporting recquirements ¢f the
grant or subgrant.
(2} Accountizg racords. Grantees and subgrantees must maintain
racords which adeguately idencify the source and applicacion of
funds provided for financially-assisted activities. These records
must contain information pertaining to grant or subgrant awards and
aucthorizacions, obligations, uncbligated balances, assets,
liabilities, outlays or expenditures, and income.
{3) Irtawrmal cenmtrel. Effective control and accountabillity must be
maintained for all grant and subgrant cash, real znd personal
property, and ocher assets. Grantees and subgrantees must adequately
safeguerd a1l such propertv and must assure that it is used solely
or authorized purpeoses.
4} Buadget control. Actual expenditures or cutlays must be compared
with budgeted amounts for each grant or subgrant. Financial
information must be related to performance or productivity data,
including the development of unit cost information whenever
appropriate or specifically required in the grant or subgrant
agreement. If unit cost data are required, estimates based on
available documentation will be accepted whenever possible.
(5} Allowable cost. Applicable OMB cost principles, agency program
regulaticns, and the terms of grant and subgrant agreements will be
followed in determining the reasonableness, allowability, and
allocabilicy of costs.
{6) Source documentatiom. Accounting records must be supported by
such source documentation as cancelled checks, paid bills, payrells,
time and attendarice records, contract and subgrant award documents,
erc.

~ i,
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Sec. 18.20 Standards for financial management systems (Continued).
(7} Cash managemaent. Procedures for minimizing the time elapsing
between the transfer of funds from the U.S. Treasury and
disbursement by grantees and subgrantess must he followed whenever
advance payment procedures are used. Grantees must establish
reasonable procedures to ensure the receipt of reports on
subgrantees' cash balances and cash disbursements in sufficient time
to enable cthem to prepare complete and accurate cash transactions
reports to the awarding agency. When advances are made by letter-of-
credit or electronic transfer of funds methods,
the grantee must make drawdowns as close as possible to the cime of
making disbursements. Grantees must monitor cash drawdowns by their
subgrantees to assure that they conform substantially to the same
standards of timing and amount as apply to advances to the grantees.
(¢} An awarding agency may review the adequacy of the financial
management system of any applicant for financial assistance as part of a
preaward review or at any time subsequent to award.
(d) Certain Urban Mass Transportation Administration (UMTA) grantees
shall comply with the requirements of section 15 of the Urban Mass
Transportation (UMT} Act of 1964, as amended, as implemented by 49 CFR
part 630, regarding a uniform system of accounts and records and a
uniform reperting system for certain grantees.({53 FR 8086 and 8087, Mar.
11, 1988, as amended at 53 FR 8086, Mar. 11, 19B3)]

Sac. 18.21 Payment.

{a) Scope. This section prescribes the basic standard and the

methods under which a Federal agency will make pavments to grantees, and
grantees will make payments to subgrantees and contractors.

(b) Basic standard. Methods and procedures for pavment shall

minimize the time elapsing between the transfer of funds and
disbursement by the grantee or subgrantee, in accordance wich Treasury
regulations at 31 CFR part 205.

{e) Advances. Grantees and subgrantees shall be paid in advance,
provided they maintain or demonstrate the willingness and ability to
maintain procedures to minimize the time elapsing between the transfer
of the funds and their dishursement by the grantee or subgrantee.

(d) Reimbursement. Reimbursement shall be the preferred method when

the recquirements in paragraph (c) of this section are not met. Grantees
and subgrantees may also be paid by reimbursement for any construction
granc. Except as oLherwise specified in regulation, Federzl agencies
shall not use the percentage of completion method to pay construction
grants. The grantee or subgrantee mav use that method to pay its
construction contractor, and if it does, the awarding agency's payments
to the grantee or subgrantss will be basad on the grantae's or
subgrantee's actual ratae of disbursemenr.

(@) Working capital advances. If a grantee cannot meet the criteria

for advance payments described in paragraph (c) of this section, and the
Federal agency has determined that reimbursement is not feasible because
the granctee lacks sufficient working capital, the awarding agency may
provide cash or a working capital advance basis. Under this procedura
the awarding agency shall advance cash to the grantee to cover its
estimated disbursement needs for an initial period generally geared to
the grantee's disbursing cycle. Thereafter, the awarding agency shall
reimburse the grantee for its actual cash disbursements. The working
capital advance method of payment shall not be used by grantees or
subgrantees if the reason for using such method is the unwillingness or
inability of the grantee to provide timely advances to the subgrantee to
meet the subgrantes's actual cash disbursements.

e
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Sec. 13.21 Payment (Continued).
(£) Effect of program income, refunds, and audit recoveries on
payment . .
(1) Grantees and subgrantees shall disbhurse repayments to and
interest earnsd on a revolving fund before regquesting additional
cash payments for the same activity.
(2) Except as provided in paragraph (£) (1) of this section, grantees
and subgrantees shall disburse program income, rebates, refunds,
contract settlements, audit recoveries and interest earned on such
funds before requesting additional cash payments.
{g) Withholding pavments.
(1) Unless otherwise required by Federal statute, awarding agencies
shall not withhold payments for proper charges ilncurred by grantees
or subgrantees unless--
(i) The grantee or subgrantee has failed to comply with grant
award conditions or
{ii) The grantee or subgrantee is indebted to the United
States.
(2) Cash withheld for failure to comply with grant award condition,
but without suspension of the grant, shall be released to the
grantee upon subsequent compliance. When a grant is suspended,
paynment adjustments will be made in accordance with Sec. 18.43(c}.
{3) A Federal agency shall not make payment tCo grantees for amounts
that are withheld by grantees or subgrantees from payment to
contractors to assure satisfactory completion of work. Payments
shall be made by the Federal agency when the grantees or subgrantees
actually disburse the withheld funds to the contractors or to esCrow
accounts established to assure satisfactory completlon of work.
{a) Cash depositories.
{1) Consistent with the national goal of expanding the opportunities
for minority business entesrprises, gvastass and subgrancess are
ancouragad to use minerity banks (2 bank which is owned at least 30
parcent by minority group members). A list of minority owned banks
can be cb:tained from the Minority Business Development Agency,
Department of Commerce, Washinpgton, DC 20230.
{2) A grantes or subgrantee shall maintain a separate bank accaunt
only when required by Federal-State sgreemenc.
{i) Interest carned on advances. Except for interest earned on
advances of funds exempt under the Intargovernmental
Cooperation Act (31 U.5.C. 6501 et seg.! and the Indian Self-
Determinatien Act (23 U.S.C. 450), grantees and subgrantezes
chzll promptly, but at leastc quarterly, remit interest sarned
on advances to the Federal agency. The grantee or subgrantse
may keep interest amounts up to $100 per vyear for
adminiscrative expenses.
{4) 23 U.g.C. 121 limicgs payments to States for highway conastruction
projects to the Federal share of the costs of constructicn incurrad Lo
date, plus the Federal share of the value of stockpiled materials.
{k} Section 404 of the Surface Transportation Assistance Act of 1582
directs the Secretary to reimburse States for the Federal share cof costs
incurred.[53 FR 8086 and 8087, Mar. 11, 1988, as amended at 53 FR 8086,
Marx. 11, 1988]

Sec. 18.22 Allowable costs.
(&) Limitation oz use of funds. Grant funds may be used only for:
{1) The allowable costs of the grantees, subgrantees and cost-type

contractors, including allowable costs in the form of payments To
fixed-price contractors: and

27
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Seg. 18.22 Allowable costs (Continued).
{2} Reasonable fees or profit to cost-type contractors but not any
fee or profit {(or other increment above allowable costs) to the
grantee or subgrantee.
{(b) Applicable cost principles. For each kind of organization, there
is a set of Federal principles for determining allowable costs.
Allowable costs will be determined in accordance with the cost
principles applicable to the organization incurring the costs. The
following chart lists the kinds of organizations and the applicable cost
principles. .
For the costs of a-- Use the principies in--
State, local or Indiarn tribal government.. OMB Circular A-87.

Private neonprofit organization octher than OMB Circular A-122.

an
{2}

(1) institution of higher educaticen,
hospital, or (3) organization named

in OMBR Circular A-122 as not subject to
that circular.

Educaticonal instituCionsS. . v vt e i ennnn OMB Circular A-21.
For-profit organization other than a 48 CFR part 31. Contract
hospiral and an organization named in OBM Cost Principles and
Circular A-122 as not subject to that Procedures, or uniform cost
circular. accounting standards that

{533

-

o1 ==

comply with cost principles
acceptable to the Federal
agency.

{¢} Thes overhead cost principles of OMB Cirgular A-87 shall not

apply to State highway agencies for FHWA funded grants.

(d) Sections 2(l) and 9{p} of the UMT Act of 1564, as amended,
authorize the Secretary te include in the net project cost eligible for
Federal assistance, the amcunt of interest earned and payable on bonds
issusd by the State or lccal public body to the extent that the proceeds
of such bonds have actually bean expended in carrying out such project
or portion therecf. Limitations are established in secticns 3 and 9 orf
the UMT Act of 1964, as amended.

(@) Section 9 of the UMT Act of 1564, as amended. authcrizes grants

to finance the leasing of facilitiss and eguipment for use in mass
transportation services provided leasing is more cost effective than
acguisition or construction.

PR 8085 and 8087, Mar. 11, 1983, as amendad at 53 FR BG86, Mar. 11, 1988}.

18.22 pPericd of availability of funds.

(a) General. Where a funding pericd is specified, a grantee may

charge to the award only costs resulting from obligations of the funding
period unless carryover of unobligated balances is permitted, in which
case the carryover balances may be charged for costs resulting from
obligations of the subsequent funding period.

{b} Liquidation of obligacions. A grantee must liquidarte all
obligations incurred under the award not later tham 90 days afcter the
end of the funding period (or as specified in a program regulation) to
coincide with the submission of the annual Financial Status Report (SF-
269} . The Federal agency may extend this deadline at the request of the
grantee, -

o0
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Sac. 18.24 Masching or cost sharing.

(a) Basic rule: Costs and contributions acceptable. With the
qualificacicns and exceptions listed in paragraph (b) of this section, a
matching or ¢ost sharing requirement may be satisfied by either or both
of the following:
(L} Allowable costs incurred by the grantee. subgrantee or a cost-
type contractor under the assistance agreement. This includes
allowable costs borne by non-Federal grants o¢r by others cash
deonations from non-Federal third parties.
{2) The value of third party in-kind contributions applicable to the
period to which the cost sharing or matching requirements applies.
{b} Qualifications and excepticns—
{1} Costs borne by other Federal grant agreements. Except as
provided by Federal statute, a cost sharing or matching requirement
may not be met by costs borne by another Federal grant. This
prohibition does not apply to income earned by a grantee or
subgrantes from a contract awarded under ancther Federal grant.
{2} General revenue sharing. For the purpose of this sectioen,
general revenue sharing funds distributed under 31 U.5.C. 6702 are
not considered Federal grant funds.
(3) Cost or contributions counted towards other Federal costs-
sharing requirements. Neither c¢osts nor the wvalues of third party
in-kind contributions may count towards satisfying a cost sharing or
matching regquivement of a grant agreement if they have been or will
be counted towards satisfying a cost sharing or matching requirement
of ancther Federal grant agreement, & Federal procurement contract,
r any other award of Federal funds.
{4} Costs financed by program income. Costs financed by program
inceme, as defined in Sec. 18.25. shall not count towards satisfyving
3 cast Snarlng or matching “equzrﬂmu“: unilass they zre exprassly

cermivted in the terms cof chs assistance agrs {This use of
general program income is described in Sec. )

{5) ZFexvicss or propercy financed by incoms earned by contracrars.
Contractors undsr a grant may earn income [rom the activizies
carried out under the contract in addition to the amouncts earaed
from the party awarding the contract. No costs of services or
prepercy suvporied by “His income may count toward satisiying a cost
sharing or matching requirement unlass other provisicns of the grant

agreement expressiy Hermlt this kind of income to be used to meel
the regquirement.

contracters. Theasa rucords must show how the value placed on third
party in-kind contributions was derived. To the extent feasible,
volunteer services will be supported by the same mechods that the
organization uses to support the allocability of regular personnel
costs.
(7T} Special standards for third party in-kind contributions.
(i) Third party in-kind contribucions count towards satisfying
a cost sharing or matching requirement only where, if the
party receiving the contributions were to pay for them, the
payments would be allowabls costs.
(ii} Some third parrty in-kind contributions are goods and
services that, 1f the grantee, subgrantee, or CORtractor
receiving the contributicn had £o pay for them, the payments
would have bheen an indirect costs. Costs sharing or matching
credit for such contributions shall be given only if the

() Records. {csts and third party in-kind concributions counting

cowards satisfyving a2 cost sharing or macching reguirement musgt be

verilZiable Zrom the records of grantees and subgrantee or C0St-t¥D2
t
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Sac. 18.24 Matching or cost sharing (Continuad).
grantee, subgrantee, or contractor has established, along
with its regular indirect cost rate, a special rate for
allocating to individual projects or programs the value of the
contributions. .
{iii) A third party in-kind contribution to a fixed-price
contract may count towards satisfying a cost sharing or
matching requirement only if it results in:
(R) An increase in the services or property provided
under the contract {without additional cost to the
grantee or subgrantee) or
(B)Y A cost savings to the grantee or subgrantae.
(iv) The values placed on third party in-kind contributions
for cost sharing or matching purposes will conform to the
rules in the succeeding sections of this part. If a third
party in-kind contribution is a type not treated in those
sections. the value placed upon it shall be fair and
reasonable.
(8) 23 U.5.C. 121(a) permits reimbursement for actual construcrtion
cost incurred by States for highway constructicn projects. Except
for private donations of right-of-way, contributicns and donations
shall not be considered State costs, and shall not be allowable for
matching purpcses for highway construction contracts. 23 U.§.C. 323
permits private donations of right-of-way to be used for a State's
matching share, and establishes procedures for determining the fair
market value of such donated right-of-way.
(9) Section 4{a) of the UMT Act of 1964, as amended, provides that
the Federal grant for any project to be assisted under section 3 of
che UMT Act of 1364, as amended, shall be in an amount squal to 75
percent of the net project costs. Net project cost is defined as
that portion of the cost of the project which cannot be reasonably
financed from revanues.
(10) Section 13(e) of the UMT Act of 1364, as amendsd, limits the
federal share to §0 percent of the nast cost of construction, &s
determined by the Secrstary of Transportation. The Federal shars for
the pavment of subsidies for operating expsznses, zs definad by the
Secretary. shall not sxcsad 50 percent of rhe nat cost of such
operating expense proiecrs.
(a) Valuation of donated servicas—
{1) Velunteer services. Unpaid services provided to a grantze or
subgrantee by individuals will be valued at rates consistent with
those ordinarily paid for similar weork in the grantee's or
subgrante='s organization. If the grantse or subgrancee does not
have employees performing similar work, th2 rates will ke consist
with these ordinmarily raid by other employers for similar work in
the same labor market. In either case. a reasonable amount for
fringe benefits may be included in the waluation. Employees of
other organizations. When an employer other than a grantee,
subgrantee, oOr cost-type contractor furnishes free of charge
the services of an employee in the employee's normal line of work,
the gervices will be valued at the empleoyee's regular rate of pay
exclusive of the employee's fringe benefits and overhead costs. If
the services are in a different line of work, paragraph (c){l) of
this section applies,
(3) Section 5{g} of the Department of Transportation Act (49 U.5.C.
1654(g)) limirs in-kind service centributions under the local Rail
Service Assistance Program to " “the cash ecquivalent of State
salaries for State public employees working in the State rail
assistance program, but not including overhead ang general
administrative costs.'

2
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Saz. 18.24 Matching or cost sharing (Continued}.
{d) Valuation of third party denated supplies and lozned equipment
or space.
(1) If a third party donates supplies, the contributlion will
be valued at the market value of the supplies at the time of
donation.
(2) If a third party donates the use of equipment or space in a
building but retains title, the contribution will be valued at the
fair rental rate of the equipment or space.
(o) vValuation of third party donated equipment, buildings, and land.
If a third party donates eguipment, buildings, or land, and title passes
to a grantee or subgrantee, the treatment of the donated property will
depend upon the purpose of the grant or subgrant, as follows:
(1} Awards for capital expenditures. If the purpose of the grant or
subgrant is to assist the grantes or subgrantee in the acquisition
of property, the market value of that property at the time of
donation may be counted as cost sharing or matching,
{2) Other awards. If assisting in the acquisition of property is not
the purpose of the grant or subgrant, paragraphs (e)(2) (i} and (ii)
of this section apply:
(i) If approval is obtained from the awarding agency, the
market value at the time of donation of the donated eguipment
or buildings and the fzir rental rate of the donated land may
be counted as cost sharing or matchning. In the case of a
sttbgrant, the terms of the grant agreement may require that
the approval be obtained from the Federal agency as well as
the grantee. In all cases, the approval may be given only if a
purchase of the equipment or rental of the land would be
approved as an allowable direct cost. If any part of the
donated property was acquirad with Federal funds, cnly the
non-federal share o ths groperty may b2 counted as cost-
snaring or matcning.
{ii} If approval is not obtairned under paragraph (e}
this seccion, no amount may e countaed Zor dopacved land, and
only depreaciation or use allowances may be counted for donatad
equipment and bulldings. The depreciation or use allowances
for this property are not treated as third party in-kind
contributions. Instaad, thev are tresated as costs incurred by
the granzze or sthgrantee. They are compured and allocated
(usually as indirect costs) in accordance with the cosc
principles specified im Sec. 18.22, in the same way as
depreclation or use allowances for purchased eguipment and
buildings. Tha amount of deprazciation or use allowances Ior
denated squipment and buildings is based on the property’s
market value at the time it was denacted.
(£) vValuation of grantee or subgrantee denated real property for
construction/acquisiction. If a grantse or subgrantes donates real
property for a construction or facilities acquisition project. the
current market value of that property may be counted as cost sharing or
matching. If any pert of the donated property was acquired with Federzl
funds, only the non-federal share of the property may be counted as cost
sharing or matching.
{g} Appraisal of real property. In some cases under paragraphs (2},
{2) and (f) of this section, ir will be necessary —o establish thes i
market value of land or a building or the fair rental rate of land or of
space in a building. In these cases, the Federal agency may require cha
market value or fair rental wvalue be set by an independent appraiser,
and that the value or rate be certified by the grantee. This regquirement
will also be imposed by the grantee on subgrantees. :

a1
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[53 FR 8086 and 8087, Mar. 11, 1988, as amanded at 53 FR BO8S, Mar. 11,
1983]

Sac. 18.253 Program income.

(a) General. Crantges are encouraged to earn income to defray
program costs. Program income includes income from fees for services
performed, from the use or rental of real or perscnal property acquired
with grant funds, from the sale of commodities or items fabricated under
a grant agreement, and from payments of principal and -interest on lecans
made with grant funds. Except as otherwise provided in regulations of
the Federal agency, program income does not include interest on grant
funds, rebates, credits, discounts, refunds, etc. and interest earned on
any of them.
{b) Definition of program income. Program income means Jross income
received by the grantee or subgrantee directly generated by a grant
supported activity, or earned only as a result of the grant agreement
during the grant pericd. ' "During the grant period'' is the time between
the effective date of the award and the ending date of the award
reflected in the final financial report.
(c) Cost of generating program income. If authorized by Federal
regulations or the grant agreeament, costs incident to the generation of
program income may be deducted from gross income to determine program
income.
(d)} Govermmantal reavenues. Taxes, speclal assessments, levies,
fines, and other such revenues raised by a grantee or subgrantee are not
program inceme unless the revenues are specifically identified in the
grant agreement or Federal agency regulations as program income.
(e} Rovaltiss. Income from rovalties and license fees for
copyrighted material, patents, and inventions develop=d by a grantee or
subgrantae is program income only if the revenues are specifically
identified in the grant agreement or Federal agency regulations as
program income. {(See Sec, 18.34.)
{£) Property. Proceeds Irom the sale of real property or egquipmenc
will be handled in acecordance with the raquiremencs of S=cs. 18.31 and
18.32.
(g) Tse of program inceme. Program income shall be deducted from
outlays which may be both Federal and non-rederal as described below,
unless the Federal agency regulations or the grant agreement specify
anocher alterpative (or a combination of the alternatives). In
specifying altermatives, the Federal agsncy may distinguish betwaen
income earned by the grantee and income earned by subgrantees and
batween the sources, kindg, or amounts of income. When Federal agesncies
authorize the alternacives in paragraphs (g} (2} and (3) cof this
sectlon, program income in excess of any limits stipulated shall alsoc be
deducted from outlays.
{1} Deduction. Ordinarily program income shall be deducted from
total allowable costs to detarmine the net allowable costs. Program
income shall be used for current costs unless the Federal agency
authorizes otherwise. Program income which the grantee did not
anticipate at the time of the award shall be used to raduce the
Federal agency and grantee contributions rather than to increase the
funds committed to the project.
(2) Addition. When authorized. program income may be added to tne
funds committed to the grant agreement by the Federal agency and the
grantee. The program income shall be used for the purposes and under
the conditions of the grant agreement. ' '
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Sac,

{53 PR 8086

1888]

Sac.

1lg.25

18.28

(a) Basie ruls. Grantees and subgrante
obtaining audits in accordsnce wiih o

LT o I
;:9’3

(31 U.s.¢. 7301-7507
States, Local Governments, aad Non-Profic
snall be madz by an :

Program income{Contimyed) .

(3} Cost sharing or matching. When authorized, pregram inceme may be
used to meet the cost sharing or matching requirement of the grant
agreement. The amount of the Federal grant award remains the same.
(4) Section 3(a} (1) (D) of the UMT Act of 1964, as amended, provides
that the Secretary shall establish requirements for the use of
income derived from appreciated land values for certain UMTA grants.
Specific requirements shall be contained in grant agreemencs.

(5) UMTA grantees may retain program income for allowable capital or
operating expenses.

{6} For grants awardad under section 9 of the UMT Act of 1964, as
amended, any revenues received from the sale of advertising and
concessions in excess of fiscal year 15985 levels shall be excluded
Lrom program income.

{(7) 23 U.S.C. 156 requires that States shall charge fair market
value for the sale, lease, or use of right-of-way airspace for non-
transportation purposes and that such income shall be used for
projects eligible under 23 U.S.C.

() Income after the award period. There are nco Federal regquirements
governing the disposition of program income earned after the end of
the award period {i.e., uncil the ending date of the final financial
report, see paragraph (a} of this section), unless the terms of the
agreement or the Federal agency regulations provide otherwise.

and 8087, Mar. 11, 1988, as amandad at 53 FR 8087, Mar. 11,

Non-¥Faderal audits.
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{h) Subgrantses. Stars iocal governments, as thosa termsg are
defined for purposes of the Single Audit 2ct Amendments of 1995, rhat
provide Federal awards to a subgrantee, which expends $300, 000 or more
{or other amount as specifizd by OMB)} in Federal awards in a fiscal
year, shall:
{1) Determire whether State or local subgrantses have met tha audit
requirerents of the Act and whether subgrantess covered by OMB
ircular A-110, " 'Uniform Adminiscracive Reguirements for Grancs and
Aagrzensnts wisth Inscirustions of Higher Educaction, Hospitais, and
Other Non-Profits Organizations, '' have met the audit requiremencs of

the kct. Commercial contractors (private for-profit and private and
governmental organizations) providing goods and services to Stars
and local governments are ncot required to have a single audit
performed. State and local governments siould use their own
procedures to ensure that the contractor hasg complied with laws and
regulations affzcting the expendirture of Federal funds:

(2) Determine whether the subgrantee spent Federal assistance funds
provided in accordance with applicable laws and regulaticns. This
may Dbe accomplished by reviewing an audit of the subgrantee made in
accerdance with the Act, Circular A-110, or through other means )
{(e.g.. program reviews) if the subgrantee has not had such an audit:
(3) Ensure that appropriate corrective action is taken within six
months after receipt of the audit report in instance of
noncompliance with Federal laws and regulations;

a3
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Bac. 18.26 MNon-Federal audits (Ceontinuad).
{4) Consider whether subgrantee audits necessitate adjustment of the
grantee's own records; and
() Require each subgrantee to permit independent auditors to have
access to the records and financial statementsg.
(¢) Auditor selection. In arranging for audit services, Sec. 18.3§
shall be followed.

[53 ¥R 8086 and 8087, Mar. 11, 1988, as amended at 61 PR 21387, May 10,
1956; 62 FR 45933, 45947, Aug. 29, 1%97]

Changes, FProparty, and Subawards
Sec. 18.30 Ckanges.

(a) Gemeral. Grantees and subgrantees are permitted to rebudget
within the approved direct cost budget teo meet unanticipated
requirements and may make limited program changes to the approved
project. However, unless waived by the awarding agency, certain types of
post-award changes in budgets and projects shall require the prior
written approval of the awarding agency.
(b) Relation to cogt principles. The applicable cost principles (see
Sec. 18.22) contain requirements for prior approval of certain types of
costs. Except where waived. those requirements apply to all grants and
subgrants even if paragraphs {c) through (f) of this section do not.
{c) Budgat changes-
(1) Nonconstruction projects. Except as stated in other regulations
or an award document, grantess or subgrantees shall obtain the prior
approval of the awarding agency whenever any of the fellowing
changes 1s anticipated under a nonconstruction award:
{#) Any revision which would vesult in the nsad for additicnal

funding.
(ii}) Unless waived by the awardinag agency, cumulative
transfers among direct cost categories, or, if applicable,

among separately budgeted programs. projects, functions. or
zctivities which sxceed or arse expected to excesd ten percent
of the current total approved budget, whenever the awarding
agency’'s share exceseds $£100,000.
(iii) Transfer of funds allctted for training allowan
{i.e., from direct payments to trainees to othar expean
categories).
{2) Construction projects. Grantees and subgrantees shall obtain
rior written approval for any budget revision which would result in
the need Ifor additional funds.
(3} Combined constructien and nonconstruction projects. When = grant
or subgrant provides funding for both construction and
noncenstruction activities, the grantse or subgranres must obrain
Prior written approval from the awarding agency before making any
funad or budget transfer from nonconstruction to construction or vice
versa.
{d) Programmatic changes. Grantees or subgrantees must obtain the
brior approval of the awarding agency whenever any of the following
actions is anticipated:
{1) Any revision of the scope or objectives of the projectc
(regardiess of whether there is an associated budget revision
requiring prior approval).
(2) Need to extend the period of availability of funds.

[t
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Sac. 18.31 Raal proparty.

18.30 Changas {(Contimved) .

(3} Changes in key persons in cases where specified in an
application or a grant award. In research projeccs, a change in the
project director or principal investigator shall always require
approval unless waived by the awarding agency .
(4) Under nonconstruction projects. contracting out, Subgranting (if
authorized by law) or otherwise obtaining the services of a third
PArty to perform activities which are cenctral to the purposes of the
award. This approval requirement is in addition te the approval
requirements of Sec. 18,36 but does not apply to the procurement of
aquipment, supplies, and general support services.

(e} Additional priox approval raguirements. The awarding agency may

not require prior approval for any budget revision which is not

described in paragraph (¢} of this section.

{f) Requssting prior approval.
(1} A request for prior approval of any budget revision will be in
the same budget formal the grantee used in its application and shall
be accompanied by a narrative Justification for the proposed
revision.
(2} A request for a prior approval under the applicable Federal cost
principles (see Sec. 18.22) may be made by letter.
(3} A request by a subgrantee for prior approval will be addressed
in writing to the grantee. The grantee will promptly review such
request and shall approve or disapprove cthe request in writing. A
grantee will not approve any budget or project revisicon which is
inconsistent with the PUrpcse or terms and conditions of the Federal
grant to the grantee. If the ravision, reguested by the subgrances
would result in a change to the grantes's approved project which
requires Federal prior approval, the grantee will obtain the Fedaral
agency’'s approval hefore approving the subgranrtee's request.

tle. Subject to che obligacions and conditions set forth in
sction, title to real propercy acquired under a grant or subgrant
- upon acquisition in the grantee or subgrantea respectively.
} Use. Except as otharwise brovided by Federal statutess, real
rovercy will be used for the originally authorized purposes as long as
acded for that vrrocses, and the grantee or subgrantee shall nor

spose of or encumber its ritla or ocher interests,

} Dispesitien. When reaj property i1s ne longer needed for tha
s

Lk
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inally authorized Lurpese, rvhe grantee or subgrantee will requesc
osition instructions from the awarding agency. The instructions will
~vide for one of the folicwing alternarives:

(1) Retention of title. Retain title after compensating the awarding
agency. The amouni paid ¢o the awarding agency will be computed by
applying the awarding agency's percentage of participation in the
cost of the original purchase to the fair market value of the
property. Howaver, in those situations where a grantee or subgrantee
is disposing of raal property acquired with grant funds and
acquiring revlacament real property under the same program, the ner
proceeds from the dispositien may be used as an cffset to the cost
of the replacement property.

(2) sale of property. Sell che croperty and compensate the awarding
agency. The amount dusz to the awarding agency will be calculatsd by
applying the awarding agency's percentage of participation in the
cost of rthe original purchase ro the proceeds of the sale after
deduction of any actual and reasonable selling and fixing-up
expenses. If the grant is still) acrive, the net vproceeds from sale

may be offset against the original cost of the property. When a
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18.31 Real property (Continusd),

grantee or subgrantee is directed to sell property, sales procedures
shalli be followed that provide for competition to the extent
practicable and result in the highest possible return.
(3} Transfer of title. Transfer title to the awarding agency or to a
third-party designated/spproved by the awarding agency. The grantee
or subgrantee shall be paid an amount calculated by applying the
grantee or subgrantee's percentage of participation in the purchase
of the real property to the current fair marker value of the
property.
{d) If the conditions in 23 U.3.C. 103{e) (5), (&), or (7), as
appropriate, are met and approval is given by the Secretary, States
shall not be required to repay the Highway Trust Fund for the cost of
right-of-way and other items when certain segments of the Interstate
System are withdrawn.

{53 FR BO86 and 8087, Mar. 11, 1988, as amendad at 53 FR BO0S7, Mar. 11,

1588}

Sec. 18.32 Equipment.

{a) Title. Subject to the obligations and conditions set forth in

this section, title to egquipment acquired under a grant or subgrant will

vest upon acquisition in the grantee or subgrantee respectively.

(b) States. A State will use, manage, and dispose of equipment

acquired under a grant by the State in accordance with State laws and

procedures. Other grantees and subgrantees will follow paragraphs (c)

through (e) of this section.

{c} Usa. _
{1) Equipment shall be used by the grantee or subgrantee in
the program or project for which it was acqguirsd as long as needed,
whether or not the project or program continues to be supportad by
Federal funds. Whan no longar needed for the original nrogram or
project. the eguipment mey be used in other acrivities currently or
previcusly supported by a Fedsral agency.
(2} The grantee or subgrantee shall also make eguipment available
for use on other projects or programs currsntly or previously
supportad hy the Federal Government, providing such use will not
interfere with the worik on the projeccs or program for which it was
originally acquired. First preference for other use shail ke given
to other programs or projects supported by che awarding agency. User
fees should be considered if appropriate.
{3) Netwichstanding the encouragement in Sec. 18.25{a) to earn
program income, the grantes or subgrantee must not use equipment
acquired with grant funds te provide services for a fee to compete
unfairly with private companies that provide eguivalent ssrvices,
unless specifically permitted or contemplated by Federal statuce.
(4) When acquiring raplacement equipment, the grantes or subgrantea
may use the equipment te be replaced as a trade-in or sall the
property and use the proceeds to offset the cost of the replacement
property, subject to the approval of the awarding agency.

(d) Management requirements. Procedures for managing equipment

{including replacement equipment), whether acquired in whole or in part

with grant funds, until disposition rakes place will, as a minimum, meet

the fellowing reguirements:
(1) Property reccocrds must be maintained that ingclude a description
of the property, a serial number or other identification number, the
source of propercy, who holds title, the acguisition date, and cost
of the property. perrcentage of Federal participation in the cost of
the property, the location, use and condition of the property, and
any ultimate disposition data including the date-of disposal and
sale price of the property.

o Tad
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{2) A physical inventory of the property must be taken and the
results reconciled with the preperty recerds at least once every two
Years.
{3) A control system must be developed to ensure adequate safeguards
to prevent loss, damage, or theft of the property. Any loss, damage,
or theft shall be investigated.
(4) Adequate maintenance procedures must be developed to keep the
property in good condition.
(5) If the grantee or subgrantee is authorized or required to sell
the property, proper sales procedures must be established to ensure
the highest pessible return.

{e) Dispesition. When original or replacement equipment accuired

under a grant or subgrant is no longer needed for the original project

cr program or for other acrivities currently or previously supported by

a Federal agency, disposition of the eguipment will be made as follows:
{1) Items of equipment with a current per-unit fair market value of
less than $5,000 may be retained, sold or otherwise disposed of with
no further obligation to tha awarding agency.
(2) Items of equipment with a currenc per unit fair market value in
excass of $5,000 may be retained or sold and the awarding agency
shall have a right to an amount calculated by multiplying the
current market value or proceeds from sale by the awarding agency's
share of the equipment.
(3} In cases where a grantee or subgrantee fails to take appropriate
disposition actions, the awarding agency may direct the grantee or
subgrantee to take excess and disposition actions,

(£} Fedaral eguipment. In the evenr a grante=2 or subgrantee is

provided federally-owned equipment:
(1) Title will remain vested in the Federal Goverament.
{2) Grantses or subgrantesss will menzge che 2guipment in accordanca
with rederal agency rulss and procedures, and submic an annual
inventory listing.
13) When the equipment is na longer rnes=
subgrantee will request disposition ins
AGency” .

() Right to =ransfer tiilas. The Federal awarding agency may reserva

the right to transfer title to the FPederal Covernment or a third per

named by the awarding agsncy when such 2 chird party 1s otherwise

2ligibie under exizting statutes. Such tramsfers shall be subject to the

following standards:
[y The provpercy shail be i
kKnown to the grantee in wri
(2} The Federal awarding agency shall issue disposition instruccion
within 120 calendar cays after the end of the Federal support of the
project for which it was acquired. If the Federal awarding agency
fails to issue disposition imstructions within the 120 calendar-day
period the grantee shall follow Sec. 18.32(e).
(3) When title to equipment is transferred, the grantee shall be
paid an amount calculated by applying the percentage of
participation in the purchase to the current fair market value of
the property.

18.33 Supplies.

(a) Title. Title to supplies acguired under a grant or subgrant will

vest, upcn acguisition, in the grantee or subgrantee respectively.

{b) Disposition. If there is a residual inventory of unused supplies

exceeding $3,000 in total aggregate fair market value upon rermination

or completion of the award, and if the supplies are not needed for any

other federally sponsored programs or projacts, the grantee or

subgrantee shall compensate the awarding agency for its share.

ded, the grancee or
Tr

tctions from the Faderal

&)

=

C
1ng.

idencified in the grant or otherwise made
t
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Sec. 18.34 Copyrights.

The Federal awarding agency reserves a royalty-£free, nonexclusive,
and irrevocable license to reproduce, publish or otherwise use, and to
authorize others to use, for Federal Government purposes:

(a)} The copyright in any work developed under a grant, subgrant, or

contract under a grant or subgrant:; and

{b) Any rights of copyright to which a grantee, subgrantee or a

contractor purchases ownership with grant supportc.

Sec. 1B.35 Subawards to debarred and suspended partias.

Grantees and subgrantees must not make any award or permit any award
{subgrant or contract) at any tier to any party which is debarred or
suspended or is otherwise excluded from or ineligible for participation
in Federal assistance programs under Executive QOrder 1254%, " Debarment
and Suspension.''

Sec. 18.36 Procuremant.
(a) States. When procuring property and services under a grant, a
State will follow the same policies and procedures it uses for
procurements from its non-Federal funds. The State will ensure that
avery purchase order or other contcract includes any clauses required by
Federal statutes and executive orders and their implementing
regulations. Other grantees and subgrantees will follow paragraphs (b)
through (i) in this section.
(k) Procuremant standards.
{1) Grantees and subgrantees will use their own procurement
procedures which reflect applicable State and local laws and
regulations, provided that the procurements conform ro applicable
Federal law and the standards identified in this section.
(2) Grantees and subgrantees will maintain a contract adminiscration
system which ensures that contractors perform in accordance with tha
terms, conditions, and specifications of their contracts or purchase
crders.
{3) Crantees and subgrantees will maintain e writren code of
standards of conduct governing the performance of their employees
engaged in the award and administracion of conrcraccs. No employea.
officer or agent of the grantee or subgrantee shall participate in
sslection, er in the award or administracion of a contract supporrcad
oy Federal funds if a conflict of interestc, real or apparent, would
be involved. Such & conflict would arise when: :
(i) The employee, officer or agent,
{ii) Any member of his immediate family,
(11i) His or her partner, or _
{iv} An organizaticn which employs, or is about to employ, any
of the above, has z financial or other interest in the firm
selected for award. The grantee's or subgrantee's officers,
employees or agents will neither solicit nor accept
gratuities, favors or anything of monetary value from
contractors, potential contractors, or parties to
subagreements. Grantee and subgrantees may set minimum rules
where the financial interest is not substantial ar the gift is
an "nsolicited item of nominal intrinsic value. To the extent
permitted by State or local law or regulations, such standards
or conduct will provide for penalties, sancticns, or ocher
disciplinary actions for violations of such standards by the
grantee's and subgrantee's officers, emplovees, or agents, or
by contractors or their agents. The awarding agency may in
ragulation provide additional prohibitions zelative to real,
apparent, or potential conflicts of interest.
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Subawards to debarred and suspended parties (Continued).

{4) Grantee and subgrantee procedures will provide for a

review of proposed procurements to avoid purchase of

unnecessary or duplicative items. Consideration should he

given to consolidating or breaking out preocurements to obhtain

a more economical purchase. Where appropriata. an analysis

will be made of lease versus purchase alternatives, and arny

other appropriate analysis to determine the mosc economical
approach.

{5) To foster greater economy and efficiency, grantees and
subgrantees are encouraged to entery into State and local
intergovernmental agreements for procurement or use of common
goods and services,

(6} Grantees and subgrantees are encouraged Lo use Federal

excess and surplus property in lieu of purchasing nesw

equipment and property whenever such use is feasible ang

reduces project costs.

{7} Grantees anéd subgrantees are encouraged to use wvalue
engineering clauses in contracts for construccion projects of
sufficient size to offer reasonable opportunities for cost
reducticns. Value engineering is & systemactic and creative
analysis of each contract item or task to ensure that its
essential function is provided at the overzll lower cost.

{B) Crantees and subgrantees will make awards only to respansible
contractors possessing the ability to perform successfully under the
terms and conditions of a proposed procurement. Consideration will
be given to such matters as contractor integrity, compliance with
public policy, record of past pericrmance, and financial and
tzchnical resources.

(8} Grantees and subgrantees will maintain records sufficient to
detail the significant history of a procursment. Thases rescords will
laciuds, but ars noc necassarily limited to che following: racicnale
for the method of brocurement, selection of contrack type,

~ e e T . P gy S e e 4 £ - P - -
CONITACLOr selsctinn or Iejacilon, and the pasis foar che conTract

{10} CGrances
contracts on

@s and subgrancees will use time and material type
1
(i) Afe

y——
er a determination that no other contract is suitable,

(1i) If the contract includes a ceiling price that the
COntracror exceeds at its own risk.

(11} Grantess and subgranvaes alone will be responsible., in
accordancs with good administrative practics and sound business
Judgment, for the settlement of all contraccual and adminiscracive
issues arising out of procuremencs. These issues include, but are
not limited to source evaluation, protescs, disvutes, and claims.
el

These standards do not relieve rhe grantee ¢r subgrantee of any
contractual responsibilities under its contracts. Federal agencies
will not substitute their judgment for that of the grantee or
subgrantee unless the matter is primarily a Federal concern.
Vielations of law will be referred to the local., State, or Federal
authority having proper jurisdiction. :

(12) Grancees and subgrantees will have Protest procedures to handle
and resolve disputes relating te their procuremenrts and shall in all
instances disclose information regarding the protest to the awarding
agency. A protestor must exhaust all adminisctrative remsdies with
the grantee and subgrantee before puUrsuing a protest with the
Federal agency. Reviews of protests by the Federal agency will be
limited to: -

39
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Sec. 18.35 Subawards to dabarred and suspendsd parties (Continued).
(1} Violaticns of rFederal law or regulations and the standarde
of this section (viclations of State or local law will be
under the jurisdiction of State or local authorities) and
(ii) Violations of the grantee's or subgrantee's protest
procedures for failure ro review a complaint or protest.
Protests received by the Federal agency other than those
specified above will be referred to the grantee or subgrantes.
(¢) Compatition.
(1) All procurement transactions will be conducted in a manner
broviding full and open competition consistent with the
standards of Sec. 18.36. Some of the situations considered to be
restrictive of competition include but are not limited to:
{1} Placing unreasonable requirements on firms in order for
them to qualify to do businass,
(ii) Requiring unnecessary experience and excessive bonding,
{iii) Noncompetitive pricing practices between firms or
between affiliaced companies, :
(iv) Noncompetitive awards to consultanes that are on retainer
contracts,
{v) Organizaticnal conflicts of interest,
(vi} Specifying only a " “brand pame' product instead of
allowing "“an equal'' product te be offered and describing the
performance of other relevant requirements of the procurement,
and
(vii) any arbitrary action in the procurement Drocess,
(2) Grantees and subgrantees will conduct procurements in a manner
that prohibits the use of statutorily or administratively imposed
in-5tate or local gecgraphical preferences in the evaluation of bids
or proposals, except in those cases where applicable Federal
statutes expressly mandate or encourage geographic preference.
Nothing in this section preem-ts State licensing laws. When
coniracting for architectural and engineering (A/E) services,
gecgraphic locaticn may be a selection criteria provided its
application leaves an appropriate number of qualified firms, given
the nature and size of che project, to compete for the contracr.
{3) Grantees will have written selection procedures for procurement
transactions. These proceduras will ensure that all solicicaticns:
(1) Incorporats a clear and accuratre description of the
technical requirements for the material, producc, or servies
to be procursd. Such description shall not, in competitive
grocurements, contain features which unduly restrict
competition. The description may include a statement of the
qualitative nature of rhe material, product or servics to be
rocured, and when necessary, shall set forth those minimem
2ssential characteristics and standards to which it must
conform if it ig rg satisfy its intended use. Detailed product
specificacions should be avoided if at all possible. When it
i1s impractical or uneconomical to make a clear and accurate
description of the technical requirements, a " “brand name or
equal'' description may be used as a means to define the
performance or other salient requirements of a procurement.
The specific features of the named brand which must be met by
offerors shall be clearly stated: and
(ii} Identify all requirements which the offerors must fulfill
and all other factors to be used in evaluating bids or
proposals.

40
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Subawards to debarred and suspanded partiaes (Contirued),

(4) Grantees and subgrantees will ensure that a2ll prequalified iistg
of persons, firms, or products which are used in acquiring goods and
Services are current and include encugh qualified sources to ensure
maximum open and free competition. Alse, grantees and subgrantees

will not preclude potential bidders from qualifying during the
sclicitation period.

(d) Methods of procurement to ba followed—

(1) Procurement by small purchase procedures. Small purchase
procedures are those relatively simple and informal procurement
methods for securing services, supplies, or cther propercy that do
not cost more than the simplified acquisition threshold fixed at 41
U.5.C. 403(11) {currently set atr <100,000). Tf small purchase
procedures are used, price or rate guotations shall be obtained from
an adequate number of gqualified sources.
(2) Procurement by sealed bids (formal advertising). Bids are
publicly solicited and a firm-fixed-price contract (lump sum or unit
price) is awarded to the responsible bidder whose bid, conforming
with all the material terms and conditions of the invitation for -
bids, is the lowest in price. The sealed bid method is the preferred
method for procuring construction, if the conditions in Sec.
18.36(A) (2} (1) apply.
(1) In order for sealed bidding to be feasible, the following
conditions should be present:

(A) A complece, adequate, and realistic specification or

purchase description is available:

(B) Two or more responsible bidders are willing and able

Lo compets effectively and for the business: and

(C) The procurement lends itself to a Firm fived orice

contract and the selection of the successful bidder can

be made principally on the basis of price.

(ii} TI sesled bids ave used, cha following reqliraemsncs
apply: )
(A} Tha invitnation for bids will be publiclv adverzisad
=nd bids shall be solicited from an adegquate number of
known suppliers, providing them sufficient rime prior to

the dare set for opening the bids:

i

(2} The invitation for bids, which will include any
specificarions and pertinesnt attachments, shall define
the items or services in order for the bidder to
properly respond:

{Cr All bids will be publicly opened at che time and
place prescribed in the invitation for Lids;

(B} & firm fixed-prics contract award will be made in

writing to the lowest responsive and responsible bidder.
Whare specified in bidding documents. factors such as
discounts, transportation cost, and lifs cycle costs
shall be considered in determining which bid is lowest.
Payment discounts will only be used to determine the low
bid when prior experience indicates that such discounts
are usually taken advantage of; and
(E) Any or all bids may be rejected if.there is a sound
documented reason.
(3} Procurement by competitive propesals. The technique of
competitive propesals is normally conducted with more than one
source submicting an offer, and sither a fixed-price or cost-
reimbursement type contract is awarded. It is generally used when
conditions are not appropriate for the use of sealed bids. If this
method is used. the following requirements apply:

41
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Sec. 18.35 Subawards to debarred and sugpandad parties (Continusd).
(d) Mathods of Procursment to be fpllowad {Continuad).
{1) Requests for proposals will be publicized and identify all
evaluation factors and their relative impeortance. Any response
Lo publicized requests for preposals shall be honored to the
maximum extent practical;
(1i} Proposals will be sclicited from an adequate number of
qualified sources:
(iii) Grantees ang subgrantees will have a method for
conducting technical evaluations of the proposals received and
for selecting awardees;
(iv)} Awards will be made to the responsible firm whose
proposal is most advantagecus to the program, with price and
other factors considered; and
(v) Grantees and subgrantees may use competitive proposal
Procedures for qualifications-based procurement of
architectural/engineering (A/E) professional services whereby
competitors’ qualifications are evaluated and the most
qualified competitor is selected, subject to negotiation of
fair and reascnable compensation. The method, where price is
oL used as a selection factor, can only be used in
brocurement cf A/E professional services. It cannot be used to
purchase other types of services though A/E firms are a
potential source to perform the propesed effort,
{4) Procurement by noncompetitive proposals is procurement through
solicitatien of & proposal frem only one source, or after
solicitation of a number of sources, competition is determined
inadequate. )
(1) Procurement by noncompetitive proposals may be used only
when the award of a coentract is infeasible under small _
purchase procedures, sealed bids or competitive propesals and
one of the following cirgumstances applies:
(&) The item is available only from a single source:
{8} The pubiic axigency or emergency for the recuirement
will not permit a delazy resulting from compe:zicive
sclicitation;
(C} The awarding agency authorizes noncompetitive
Proposals; or
(D} Afcter solicitaczion of a number of ssurces,
compecition is determined inadequate.
(i1} Cost analysis, i.e., verifying thz proposed cost data,
the projections of the data, and the evaluation of the
Speciiic elsments of costs and profits, is required.
(iii}) Grantses and subgranteses may be required to submit the
provosed procurement to the awarding agency for pre-award
review in accordapce with paragraph (g) of this section.
(2) Contracting with small and minority firms, wemenisg hbuciness
enterprise and laber surplug area firms.
(1) The grantee and subgrantee will take all necessary atfirmative
steps to assure that minority firms, women's business entcerprises,
and labor surplus aresz firms are used when possible.
(2) Affirmative steps shall include:
(i) Placing qualified small and minerity businesses and
women's business enterprises on solicitation lists;
(ii) Assuring that small and minoricty businesses, and women's
business enterprises are solicited whenever they are potential
sources;
(11i) Dividing toral requirements, when economically feasible,
inte smaller tasks or Jquantities to permit maximum
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Sec. 18.35 Subawards to dobarrad and suspended parties (Continusd).
(8) Contracting with small and minority firms, women's business
enterprise and labor surplus area firms (Continued}.
partvicipation by small ang minority business, and women's
business enterprises:
{iv) Establishing delivery schedules, where the regquirement
permits. which encourage participation by small and minority
usiness, and women's business enterprises;
(v} Using the services and asgistance of the Small Business
Adminiscraticn, and the Minority Business Development Agency
of the Department of Commerce; and
(vi) Reguiring the prime contractor, if subcontracts are to ke
let, to take the affirmative steps listed in paragraphs (e} (2)
(i} through (v) af this section.
(£) Contract cost and prics.
(1) Grantees and subgrantees must perform a cost or price analysis
in connection with every procurement action inecluding contract
modifications. The method and degree of analysis is dependent on the
facts surrounding the particular procurement situation, but as a
starting point, grantees must make independent estimates before
recelving bids or proposals. & cost analysis must be performed when
the offeror is required to submit the elements of his estimated
cost, e.g., under professional, consulting, and architecrural
engilnesring services contracets. A cost analysis will be necessary
when adequate price competition is lacking, and for sole source
procurements, including contract modifications or change orders,
unless price reasonableness can be established on the basis of a
catalog or market price of a commercial product sold in substantial
quantities to the general public or based on prices set by law or
regulation. A nrice analysis will be used in all other instances ta
datermine the rzasonableness of the broposed contract price.

ru

{L) Crancess and supgrancees will nggoclate profit as a separace
element of the price for each contract in which there is no prica

< i Tad 1l cas=zs where cost analysis iz perioaz i.oTo
=k ig reasonable profic, consideration will be given
t COm Lhe work to be performed, the risk bormne by the
Centractor, chs Contractor's investment, the amount of
subcontracting, the quality of its record of past performances, and
industry orofit rates inm the surrounding geographical arsa for
similar work

(3} Costs or prices based on estimated cosrs for contracts under
grants will Dbe allowable only to the sxtent that costs incurred or
CCsSt @stimates included in negotiated prices are consistenc with
Federal cost princinles (sse Sze. 18.22). Grancees may rafsrence
their own cost principles thac comply with the applicable Federal
cost principls

{4) The cost plus a percentage of cost and percentage of

canscructicn cost methods of contracting shall not be uvsed.
(g) Awarding agency raviaw.

(1) Grantees znd subgrantees must make available, upen recuest of the
awarding agency, technical specifications on proposed
procuremerts where the awarding agency believes such review is
needed to ensure that the item and/or service specified is the
one being propesed for purchase. This review generally will take
place prior to the time the specification is incorporated into a
sclicitation document. However, if the grantee or subgrantes
desires Iz have rthe review accomplished afrer a solicitation has
been developed, the awarding agency may still review the
specifications, with such review usually limited to the technical
aspects of the proposed purchase.

A2
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Sac. 18.35 Subawards to debarred and suspendad parcties (Continued).
() Awarding agency reviaw (Continued) .
(2) Grantess and subgrantees must on request make available for
awarding agency pPre-award review procurement documents, such as
requests for proposals or invitations for bids, independent cost
estimates, ete. when:
(i} A grantee's or subgrantee's procurement procedures or
cheration fails to comply with the Procurement standards in
this secrion: or
(i1} The procurement is expectad to exceed the simplified
acquisition threshold and is to be awarded without competirion
or only one bid or offer is received in response to a
solicitatien; or
(1ii) The procurement, which is expected to exceed the
simplified acquisition threshold, specifies a '“brand name''
product; or
(iv} The proposed award is more than the simplified
acquisition threshold and is to be awarded to other than the
apparent low bidder under a sealed bid procurement; or
(v) A proposed contract modification changes the scope of a
CORLract Or increases the contract amount by more than the
simplified acquisiticon threshold.
{3) A grantee or subgrantee will be exempt from the pre-award review
in paragraph {(g){2) of this section if the awarding agency
determipes that its procurement systems comply with the stapndards of
this section.
{1) A grantee or subgrantes may request that its procurement
system be reviewed by the awarding agency to determine wihether
its system meets these standards in order for its system to be
certified. Generally, these reviews shall cccur where there is
a continuous hign-dollar funding, and third-party contracts
awarded on a regular basis.
} A grantee or subgrantee may seli-certify its procurement
System. Such self-certification shall nor limit the awarding
agency’s right to survey the syszen. Under a self-
certification procedurs, awarding agenciss may wigh to rely on
£ i
1

-
X
-
-

~~

(=
=
:
b Y
S

written assurances from che grantee or subgrantee that 1
complying with these standards. A grantsee or subgrantee wi
cite specific procedures, regulations, standards, 2£C., 23
being in compliance with these requirements and have its
system avallable fFor review.

&) Bending requirements. For construction or facility improvement
contracts or subcentracts exceeding the simplifiad acquisition
taresneld, the awarding agency may acdcept the bonding policy and
requiremenis of the grantes or subgrantee provided the awarding agency
has made 2 determination thar the awarding agency's interest is
adequately protected, If such a determination has not heen made, the
minimun requirements shall be as follows:

{1} A bid guarantee from each bidder equivalent to five percant of
the bid price. The 'bid guarantee'' shall consist of a firm
commitment such as a bid bond, cercified check, or other negotiable
instrument accompanying a bid as assurance that the bidder will,
upon acceptance of his bid, execute such contracrual documents as
may be required within the time specified.

{2) A performance bond on the part of the contractor for 100 percent
of the contract price. A '“performance bond'' is one executed in
connaction with a contracrt to secure fulfillment of all the
contractor's obligations under such contrace.
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Sag. 18.35

Subawards to debarred and suspended parties (Continued).

(h) Bonding reguirements (Contigued).

(3} A payment bond on the part of the contractor for 100 percen:t of
the contract price. A "‘payment bond'' is one executed in connection
with a contract to assure payment as required by law of all persons
supplying labor and material in the execution of the work provided
for in the contract. _
{i} Contract provisions. A grantee's and subgrantee's
contracts must contain provisions in paragraph (i} of this
section. Federal agencies are permitted to reguire changes,
remedies, changed conditions. access and records rarention,
suspension of work, and other clauses approved by the (Qffice
of Federal Procurementc Policy.
(1) Administrative, contractual, or legal remedies in instances
where contractors violate or breach contrac¢t terms, and provide for
such sanctions and penalties as may be appropriate. (Contracts more
than the simplified acquisitien threshold)
(2) Termination for cause and for convenience by the grantee or
subgrantee including the manner by which it will be effected and the
basis for settlement. (All contracts in excess of $10,000)
(3) Compliance with Execurive Order 11246 of September 24, 1965,
entitled ' "Equal Employment Opportunity,'' as amended by Executive
Order 11375 of October 13, 1957, and as supplemented in Deparcment
of Labor regulations (41 CFR chaptar 60). {(All construction
contracts awarded in excess of $10,000 by grantees and their
contractors or subgrantees)
{4) Compliance with the Copeland " ‘Anti-Kickback'' act (18 U.S.C.
874} as supplemented in Deparcment ¢f Labkor regulations (2% CFR parc
3t. (All contracts and subgrants for construction or repairi
(3} Compliance with the Davis-Bacon Act (40 U.S.C. 276a to 275a-7)
as supplemented by Department of Labor regulacionsz (29 OF2 pars 5).
SZOGO0 :
subgrantees when required by Federal grant program leg
*1 Qomplisnce with Saonicns 103 and 107 oFf chs Conos
G Sarfsty Standards Act {40 U.S.C. 327-329) as supplemsn
garcment I Labor regulations (29 CFR part 5). (Constructi
cts awardad by grantees and subgrantees in excess of §
in excess of $2500 for cther contracts which invelve the
! mechanics or laborers)
awarding agency raguirements and regulations
talning to reporting.
of awarding agency requiremencs and ragulations
a.ning to patent rights wich respecrt ©o any discovery or
“1on which arises or is dsvelopsd in the course 5f or under
ntrace.
{3) Awarding zgency ragquiremencs and ragulations pertaining to
copyrights and rights in data.
(10) Access by the grantee, the subgrantee, Gthe Federal grantor
agency, the Comprroller General of the United States, or any of
their duly authorized representatives to any books, documents,
papers, and records of the contractor which are directly pertinent
to that specific contract for the purpose of making audit,
examinacion, excerpts, and transcriptions.
(11) Retention of all reguired records for three vears after ]
grantees or subgrantses make final payments and all other pending
matters are closed.

{Zonstrustion contracis in excess of AwWArded Dy
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Sax, 18.35 Subawards to dabarrad and suspended partiaez {Continued) .
{(h} Bonding raquirements (Continued).
{12} Compliance with all applicable standards, orders, or
requirements issued under section 306 of the Clean Air Act (42
U.5.C. 1857 (h})), section 508 of the Clean Water Act {33 U.S.C.
1368), Executive Order 11738, and Environmental Pratection Agency
regulations (40 CFR part 15}. (Contracts, subcontracts, and
subgrants of amounts in excess of $100,000)
{(13) Mandatory standards and policies relating to energy efficiency
which are contained in the stace engrgy conservation plan issued in
compliance with the Erergy Policy and Conservation Act (Pub. L. G4-
163, 89 Stat. 871).
{j)Y 23 U.5.C. 112(a) directs tha Secretary to require recipients of
highway construction grants to use bidding methods that are ' effective
in securing competition.'' Detailed constructicn contracting procedures
are contained in 23 CFR part 635, subpart A.
(k) Section 3(a}(2)(C) of the UMT Act of 1964, as amended, prohibics
the use of grant or loan funds to support procurements utilizing
exclusionary or discriminatory specifications. ]
(1) 46 U.S.C. 1241(b} (1) and 46 CFR part 38l impose cargo preference
requirements on the shipment of forgign made goods.
{m) Section 165 of the Surface Transportation Assistance Act of
1982, 43 U.5.C. 1601, secticn 337 of the Surface Transportation and
Uniform Relocation Assistance Act of 1587, and 49 CFR parcs 660 and 661
impose Buy America provisions on the procurement of foreign preducts and
materials.
{n) Section 105(f) of the Surface Transportation Assistance Act of
1982, section 106(c) of the Surface Transportation and Uniform
Relccaticn Assistance Act of 1987, and 49 CFR part 23 impeose
requirements for the parcicipation of disadvantaged business
enterprisas.

(@) Section 308 of the Surface Transpeortation Assistance Act of
z

D
e

1982, 42 U.s5.C. 1063(b) (2}, authorizes the use of competitive

negotiaticn for the purchase of rolling stock as approprizte.

{p} 23 U.3.C. 1i2{b) provides for an exerption to competritive
b =]

Hidding requiraments for highway construction contracis in emergency
situacions.

(g} 23 U.5.C. 112 requirss concurrencs by the Secratary before

highway constructien contracrs can bhe awardsad, except for projects
authorized under the provisisns of 23 U.S.C. 171.

(=) 23 U.8.C. 112(e) requires standardized conrract clauses

ceoncerning site conditions, suspension or work, and material changes in
the scope of the work for highway construction contracrs.

{a) 23 U.5.C. 140(b} authorizes the preferential employment of

Indians on Indian Reservation road projects and contracts.

(&) FHWA, UMTA, and Federal Aviation Administracion {FAA) grantses

and subgrantees shall extend the use of gqualifications-based (e.qg..
architecturaland engineering services) contract selection procadures to
certain other related areas and shall award such contracts in the same
manner as Federal contracts for architectural and engineering services are
negotiated under Title IX of the Federal Froperty and administrative
Services Act of 1949, or equivalent State (or airport sponsor for FARA)
qualificarions-based requirements. For FHWA and UMTA programs, chis
provision applies except to the extent that a State adepts or has
adopted by statute a formal procedurs for the procurement of such
services.
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[53 FR 8086 and 8087, Mar. 11, 1988, as amended at 53 FR 8087, Mar. 11,
60 FR 19639, 12647, Apr. 19, 1935}

1983;

sSac.

Sac.

18.37

Subgrants.

(a) States. States shall follow state law and procedures when

awarding and administering subgrants (whether on a cost reimbursement or
fixed amount basis) of financial assistance to local and Indian tribal
governments. States shall:

(1) Ensure that every subgrant includes any clauses required by
Federal statute and execurive orders and their implemencing
regulations;

(2) Ensure that subgrantees are aware of requirements imposad upon
them by Federal statute and regulation;

(3) Ensure that a provision for compliance with Sec. 18.42 is placed
in every cost reimbursement subgrant; and

(4) Conform any advances of grant funds to subgrantees substantially
to the same standards of timing and amount that apply to cash
advances by Federal agencies.

(b) All other granteas. All other grantees shall follow the

provisions of this part which are applicable to awarding agencies when
awarding and administering suhgrants (whether on a cost reimbursement or
fixed amount basis} of financial assistance to local and Tndian tribal
governments, Grantees shall:

i8.40C

(c} Exceptions. Bv their own terms, cert

(1) Ensure that every subgrant includes a provision for compliance
with this part;

(3} Ensure that every subgrant includes any clauses reguirsd by
Federal statute and execurive orders and their implementing
regulations; and

(3} Znsure that subgranuses are sware of reguirsmenss imposzed anon

Y TC Cne award and
zction 13,10
Section 18.1::
(3} The letter-ci-credit procedures specified in Treasury

Regulations at 31 CFR part 2065, cited in Sec. 18.21; and

{4) Seccicn 18.30.
Raperts, Racords, Retszntion, and Pnforssmant

Menitoring and reporting progran parformance.

(2} Monitoring by grantees. Grantess are rasponsible for managing

the day-to-day operations of grant and subgrant supported activities.
Grantees must monitor grant and subgrant supported activities to assure
compliance with applicable Federal requirements and that performance
goals are being achieved. Grantee monitoring must cover each program,
function or actiwvity.

(b} Nonconstruction performance reports. The Federal agency may, if

it decides that performance informaticn available from subsequent
applications contains sufficient information to meet its programmatic
needs, require the grantee to submit a performance report only upon
explration or termination of grant support. Unless waived by the Federal
agency this report will be due on the same date as thé final Fimancial
Status Reporrt.
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Ssc. 18.40 Monitoring and reperting program parformance {(Continued).
(k) Nonconstruction performance reports (Continued).
(1) Grantees shall submit annuail performance reports unless the
awarding agency requires quarterly cr semi-annual reports. However,
performance reports will not be required more frequently than
quarterly. Annual reports shall be due S0 days after the grant vear,
quarterly or semi-annual reports shall be due 30 days after the
reporting period. The final performance report will be due %G days
after the expiration or termination of grant support. If a justified
ragquest is submitted by a grantee, the Federal agency may extend the
due date for any performance report. Additicnally, requirements for
unnecessary performance reports may be waived by the Federal agency.
{2} Performance reports will contain, for each grant, brief
information on the following:
(1) A comparison of actual accomplishments to the ohjectives
established for the period. Where the output of the project
can be quantified, a computation of the cost per unit of
output may be required if that information will be useful.
{(ii) The reasons for slippage if established objectives were
not met.
(iii) Additional pertinent information including, when
appropriate, analysis and explanarion of cost overruns or high
unit costs.
{3) Grantees will not be required to submit more than the original
and two copies of performance reports.
(4) Grantees will adhere to the standards in this section in
prescribing performance reporting raguirements for subgrantees.
{e} Comstruction performance raports. For the most part, on-site
technical inspections and certified percentage-of -completion data are
relied on heavily by Federal agencias to monitor progress under
construction grants and subgrants. The Federal agency will require
additional formal perfermance reports only when considered nscessary.
and aever more freguently than quarterly.
(%) Seccion 12(h} of the UMT Act of 1964, as amendsd, requires pre-
award testing of new buses models.
{2} (Regserved]
(d) Significant develepments. Events may ocsur b en the scheduled
a mpact upon the grant
ch rantes must infoerm
conditions becone

W
performance reporting dates which have significa

e
n
h

M ocroe

or subgrant supportad activity., In such cases,
the Federal agency as socn as the following types o
NITOWT; .

Pl pa D

{1} Problems, delays, or adverse conditions which will materially
impalr the abilivy to meer the objective of the award. This
disclosurs must include a statement of the action takan, or
contemplated, and any assistance needed to resolve the situaticn.
{2} Favovable develcopments which enable meeting time schedules and
ocbjectives sooner or at less cost than anticipated or producing more
beneficial results than criginally planned.

() Federal agencies may make site visits as warranted by program

neads.

(£} Waivers, extensions.

(1) Federal agencies may waive any periormance report required by
this parc if not needed.

(2) The grantee may waive any performance report from a subgrantee
when not needed. The grantee may extend the due date for any
perfcrmance report from a subgrantee if the grantee will still he
able to meet its performance reporting obligations to the Federal
agency.

AR
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{53 FR 8085 and 8087, Mar. 11, 1988, as amandad at 53 PR 8087, Mar. 11,
1988]

Sec. 13.41 Financial Reporting.

(a) Genmsral.
(1) Except as provided in paragraphs (a) (2) and (5) of
this section, grantees will use only the forms specified in
paragraphs la} through (e) of this sectcion, and such supplementary
or other forms as may from time to time be authorized by OMB, for:
(i) Submitting financial reports to Federal agencies, or
(ii) Requesting advances or reimbursements when letters of
credit are not used.
(2} Grantees need not apply the forms prescribed in this section in
dealing with their subgrantees. Howewvear, grantees shall not impose
more burdensome reguirements on subgrancees.
{3) Grantees shall follow all applicable standard and supplemental
Federal agency instructions approved by OMB to the extent required
under the Paperwork Reduction Act of 1980 for use in connectioen with
forms specified in paragraphs (b) through (e) of this section.
Federal agencies may issue substantive supplementary instruccicns
only with the approval of OMB. Federal agencies may shade out or
instruct the grantee to disregard any line item that the Federal
agency finds unnecessary for its decision making purposes.
(4) Grantees will not be required to submit more than the original
and two copies of forms required under this part.
{3) Federal agencies pay provide computer outputs to grantees to
expedite or contribute to the accuracy of reporting. Federal
agencies may accept the required information from grantees in
wachine usable format or computer printouts insctead of prescribed
forms.
(8} Federal
15 mot neadesd

{7} Fzderal ag

gencles may extend the dus date of any financial reporc
upon receiving a justified reguest from a grantee.
(o} #inancial Status Report-
{1) Form. Grantees will use Standard
Form 233 or 23%A, Fipancial Status Report. Lo report the status of

funds for all nonconstruction grants and for construction grants
when requirad in accordance with Sec. 18.41(e) (2)(iii).

(2) Accounting bas:s. Each grances will report program outlays and
Program income on a ¢ash or accrual hasis as prescribed by the
awarding agency. If the Federal agency requires accrual informscion
and the grantze's acceunting records are not normally kept on the
accrual basis, the grantee szhall not be required to convert its
accounting system but shall develop such accrual informatien through
and analysis of the decumentaticn on hand.

{3) Freguency. The Federal agency may prescribe the frequency oI the
report for each project or program. However, the report will not be
required more frequently than quarterly. If the Federal agency does
not specify rhe freguency of the report, it will be submitted
annually. A final report will be required upon expiration or
termination of grant support.

(4) Due date. When reports are required on a quarterly or semiannual
basis, they will be due 30 days after the reporting perioed. When
required on an annual basis, they will be due 50 days after the
grant year. Final reports will be due 90 days after the expiration
or termination of grant support. -

A0



Sep 01 04 07:46a p.G62

Sac. 1%.41 Financial Reporting (Coatinued).
(¢} Fedaral Cash Transactions Reportc-—
(L) Form.
(1} For grants paid by letter or credit, Treasury check
advances or electronic transfer of funds, the grantee will
submit the Standard Form 272, Federal Cash Transactions
Report, and when necessary, its continuation sheet, Standard
Form 272a, unless the terms of the award exempt the grantee
from this regquirement.
(i1} These reports will be used by the Federal agency to
monitor cash advanced to grantees and to obtain dishursement
or outlay information for each grant from grantees. The format
of the report may be adapted as appropriate when reporting is
to be accomplished with the assistance of automatic data
processing equipment provided that cthe information to be
submitted is not changed in substance.
(2) Forecasts of Federal cash requirements. Forecasts of Federal
cash requirements may be required in the " ‘Remarks'' section of the
report. .
(3) Cash in hands of subgrantees. When considered necessary and
feasible by the Federal agency, grantees may be reguired to report
the amount of cash advances in excess of three days needs in the
hands of their subgrantees or contractors and to provide short
narrative explanations of acrtions taken by the grantee to reduce ths
excess balances,
(4) Freguency and due date. Grantees must submit the report no latesr
than 15 working days following the end of each quarter. However,
where an advance either by letter of credit or electronic transfer
of funds i1s authorized at an annualized rate of one million dollars
¢cr more, the Federal agency may require the report to be submitted
within 15 working days following tha end of @ach month.
(d} Reguezt for advincse or raimhirsoment—
(1) Advance paymencs. Requests for Treasury check advance pavments
will be submitted on Standard Form 270, Request ror Advance or
Reimbursement. (This form will not be used for drawdowns under a
letter of ¢redit, electrsnie funds transier or when Treasury check
advance payments ars made to the grantee zutcmatically on a
predsetermined basis.)
(2) Reimbursements. Reguests For reimbursement under nonconstruccion
grants will also be submitted on Standard Form 270. {For
reimbursement requescs upder construction grants, see paragransh
(2) (1) of this section.)
{3} The frequency for submitting payment regquests is treated in
Sec. 18.41(b)(3).
{a) Cutlay report and request for reimbursement for construction
programs. .
(1} Grants that support constructien activities paid by
reimbursement meathod.
(i)Requests for reimbursement under constructicn grants will
be submitted on Standard Form 271, Outlay Report and Recuast
for Reimbursement for Construction Programs,. Federal agencies
may. however, prescribe the Request for Advance or
Reimbursement form, specified in Sec. 18.41(d), instead of
this form.
(il} The frequency for submitting reimbursement requests is
treated in Sec. 1B8.41 (b} (3).

1!
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Sag. 18.41 Piwmancial Raporting {Continued).
{a) Outiay revoert and request for reimbursement for construction
programs (Continuved). )
(2} Grants that support construction activities paid by letter of
credit, electronic funds transfer or Treasury check advance.
(1) when a construction grant is paid by letcer of credit,
electronic funds transfer or Treasury check advances, the
grantee will report its ocutlays to the Federal agency using
Standard Form 271, Qutlay Report and Regquest for Reimbursement
for Construction Programs. The Federal agency will provide any
necessary special instruction. However, freguency and due date
shall be governed by Sec. 18.41(b) (3) and (4).
(ii) When a construction grant is paid by Treasury check
advances based on periodic requests from the grantee, the
advances will be requested on the form specified in Sec.
18.41(4).
(iii) The Federal agency may substitute the Financial Status
Report specified in Sec. 18.41(b) for the Outlay Report and
Request for Reimbursement for Construction Programs.
{3) Accounting basis. The accounting basis for the Qutlay Report and
Request for Reimpursement for Construction Programs shail be
governed by Sec. 18.41(b) (2}.
{f) Notwithstanding the provisions of paragraphs (a) (i) of this
.action, recipients of FHWA and National Highway Traffic Safaty
Administration (NHTSA} grants shall use FHWA, NETSA or State financial
raports.

{53 FR #8086 and 8087, Mar. 11, 1328, ss amended at 53 FR 2027, Mar., 11,
1358}

Bac. 18.43 Retsntion and acgess regulranents for racords.

fa) dpm

e

ction applies o a
- documents, stabtiscs
5 or subgrantses wnhico ar
(i} Required ¢ be maintained oy the terms of this par:.
program regulations or the grant agreement, or
} Otherwise rzasonably considered as pertinent to Toogram
regulations or the grant agresment.
(2) This section does not apply to records maintzined hy contractor
Or succoniractors. For a requivement to place a provision sconcernin
racords in certain kinds of contracts, see Sec. 18.36{i){10).
(b) Lengch of resvention period.
{1) Except as otherwise provided, records must be retained for thrse
Years rrom the starting date specified in paragraph (c) of this
section.
(2) If any litigation, claim, negotiation, audit or other action
involving the records has been starced before the expiracion of the
l-year pericd, the records must be retained until completion of the
action and resolution of all issues which arise from iz, or until
the end of the regular I-year period, whichever is later.
{3) To avoid duplicare recordkeeping, awarding agesncies may meke
spacial arrangements with grantees and subgrantees to retain any
records which are continuously needed for joint use. The awarding
agency will request transfer of records to its custedy when it
determines that the reecrds possess long-term retention value. When
the records are transferred to or maintained by the Federal agency,

11 financial and programmatic records,
1cal records, and othner racords of
are

[0
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Ssc, 18.41 Fipancial Reporting (Continued).
the 3-year retention requirement is not applicable to the grantee or
subgrantee.
{c) Starting date of retentioan pericd—
(1) General. When grant support is continued or renewed at annual or
other intervals, the retention peried for the records of each
funding period starts on the day the grantee or subgrantee submits
to the awarding agency its single or last expenditure report for
that period. However, if grant support is concinued or renewed
quarterly, the retention period for each year's records starts on
the day the grantee submits its expenditure report for the last
quarter of the Federal fiscal year. In all other cases, the
recention period starts on the day the grantee submits its final
expenditure report. If an expenditure report has been waived, the
retencion period starts on the day the report would have been due.
(2) Real property and equipment rececrds. The retention period for
real property and equipment records starts from the date of the
disposition or replacement or transfer at the direction of the
awarding agency.
{3) Records for income transactions after grant or subgrant support.
In some cases grantees must report lncome aiter che peried of grant
support. Where there is such a requiremesnt, the retention pericd for
the records pertaining to the earning of the income starts from the
end of the grantee's fiscal year in which the income is earned.
(4) Indirect cost rate proposals, cost allccations plans, etc. This
paragraph applies to the following types of documents, and their
supporting records: indirect cost rate computations or proposals,
cost allocation plans, and any similar accounting computations of
the rate at which a particular group of costs 18 chargeable (such as
computer usage chargeback rates or composite fringe benefit rates).
(£} If submitted for negotiation. If the proposal, plan, or
other cemputation is required to be submitted to the Federal
Government {or to the grantes) to form the basis for
negotiation of the rate, then the 3-year ratention period for
its supporting records starts frem che date of such
suhmigsion.
{i1) If net submitred for negetiartion. If€ the proposal, olan,
Or other compufation is not required to be submitted to the
Federal Government (or to the grantee) for negotiation
purpcses, then the 3-year retencion pariod for the proposal
plan, or computarion and its Supporting racords starts fros
the end of the fiscal year (or other accounting period)
covered by the proposal, plan, or other computatio:n.
(d) Substitution of microfilm. Copies made by micrafilming,
pnotocopying, or similar methcds may be subscituted for the original
racords.
{a) Accessg to records—
(1) Fecords of grantees and subgrantses. The awarding agency and the
Comptroller General of the Uniced States, or any of their authorized
representatives, shall have the right of access to any pertinent
books, documents, papers, or ocher records oOf grantees and
subgrantees which are pertinent to the grant, in order to make
audits, examinations, excerpts, and transcripts.
(2) Expiration of right of access. The right of access in this
section must not be limited to the required retention pariod but
shall last as long as the records are rerained.
(£) Restrictions on publice access. The Federal Freedom of
Information Act (5 U.S.C. 552) does not apply to records unless required
by Federal, State, or local law, grantees and subgrantees are not
required to permit public access to their records.
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Sac.

Sac.

18.43 Enforcement.

(a) Remedies for noncompliance. If a grantee or subgrantee
materially fails to comply with any term of an award, whether stated in
a Federal statute or regulation, an assurance, 1in a State plan or
application, a notice of award, or elsewhere, the awarding agency may
take one or more of the following actions, as appropriate in the
circumstances:
(1) Temporarily withhold cash payments pending correcrion of the
deficiency by the grantee or subgrantee or more severe enforcement
action by the awarding agency,
(2) Disallow (that is, deny both use of funds and matching credit
for) all or part of the cosc of the activity or action net in
compliance,
(3} Wholly or partly suspend or terminate the current award for the
grantee's or subgrantee's program,
(4) Withhold further awards for the program, or
(5) Take other remedies that may be legally available.
(b} Hearings, appeals. In taking an enforcement action, the awarding
agency will provide the grantez or subgrantee an opportunity for such
hearing, appeal, or other administrative proceeding to which the grantee
or subgrantee is entitled under any statute or regulation applicable to
che action involved.
(¢) Effects of suspensiorn and termination. Costs of grantee or
subgrantee resulting from obligations incurred by the grantee or
subgrancee during a suspension or after termination of an award are nct
a2llowable unless the awarding agency expressly authorizes them in cha
cotice of suspension or cermination or subsequently. Other grantee or
susgrantae costs during suspension or after termination which ars
natessary and not reasenzbly aveidabia ara allowable if:
(L) The costs result from obi Lo
by the grantee or suborantee before

whicn wers properly incurred
effective date of suspension

i iu, and, in

rerminition, are nonca
12} Thz costs would be award were not suspended or
expired nermally ac the ; cunding period in which the
cerminaiion takes offect.
(2 Relationskip to debarment and suspsnsion. The enforcament
remedies identified in this section, including suspension and
termination, do not preclude grantee or subgrantee from being subject to
T Debarment and Suspension'' under £.0. 1254% (see Sec. 18.33).

18.44 Termination for comvenienca.

B

EXcept as provided in Sec. 18.43 awards may be terminated in whole

or in part only as follows:

(a) By the awarding agency with the consent of the grantes or
subgrantee in which case the two parties shall agree upon the
termination conditions, including the effective date and in the case of
partial terminarion, the portion to be terminated, or

(b) 3By the grantee or subgrantee upon written notificaticn to the
awarding agency, setting forth the reasons for such terminaticn, the
gffective date, and in the case of rartial termination, thes portcion to
be terminated. However, if, in the case of a partial termination, the
awarding agency detvermines that the remaining portion of the award will
not accomplish the purpesss for which the award was made, the awarding
agency may terminate the award in its entirety under either Sec. 18.43
or paragraph (a) of this section. '
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Subpart B--After-The-Grant Raguirements

Sec. 18.50 <Closmout.
(a) General. The Federal agency will close outr the award when it
determines that all applicable administrative actions and all required
work of the grant has been compleced.
{b} Reports. Within %0 days after the expiration or termination of
the grant, the grantee must submit all financial, performance, and ocher
reports required as & condition of the grant. Upon raquest by the
grantee, Federal agencies may extend this timeframe. These may include
but are not limicted to:
(1) Final performance or progress report.
{2) Financial Status Report (SF 269) or Outlay Report and Request
for Reimbursement for Construction Programs (SF-271) (as
applicable).
{3} Final request for payment {(SF-270) {if applicable) .
{4} Invention disclosure (if applicable).
(5} Federally-owned property report:
In accordance with Sec. 18.32(f), a grantee must submit an inventory of
all federally owned property (as distinct from property acquired with
grant funds) for which it is accountable and request dispoesition
instructions from the Federal agency of property no lcnger needed.
{e¢) Cost adjusgtment. The Federal agency will, within %0 days after
receipt of reports in paragraph (b) of this seccion, make vpward or
downward adjustments to the allowable costs.
{d) Cash adjustments. -
{1) The Federal agency will make prompt payment to the grantee for
allowable reimbursable costs. .
{2) The grantee must immediztely refund to the Fedaral agency any
balance of unobligated {unencumbered} cash advanced that is not
autherized to ba retzined for use on orhar grants.

8.51 lLatar dirallowances and adiusptupants.

The closecut of & gran:t do=s no: affecc:

(a) The Federal agency's right to disallow costs and recover funds

on the pasis of a later zud otcher review;

{b) The ¢grance='s opligation to rerurn any funds dus as a result of
h

later refunds, corrscrions, or other crangactions:

{e¢) Records recention &s reguirsed in Sec. 18.432;

(d) Froperty menagament reguirements in Secs. 18.31 and 18.32; and audit
requirsments in S=c. 13.26

Seg., 18.52 Collaction of amounts dus.

(a) aAny funds paid to a grantee in excess of the amount to which the
grantee is finally determined to be entitled under rthe terms of rhe
award constitute a debt to the Federal Government. If not paid within a
reasonable period afrer demand, the Fedsral agency may reduce the debt
by:

(1} Making an administrative offset against other requests for
reimbursements, ‘

(2) Withholding advance payments cotherwise due to the grantee, or

(3) Other acticn permitted by law.
(b) Except where otherwise provided by statutes or regulations, the
Federal agency will charge interest on an overdue debt in accordance
with the Federal Claims Collacrion Standards (4 CFR Ch. II). The dace
from which interest is computed is not extended by litigation or the
£iling of any form of appeal. '

Subpart E--Entitlements [Reserved]
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BYHIBXIT C

Appendix A to Part 96--0ffice of Management and Budgec
Circular No. A-128--Uniform Audit Requirements for State and Local Governmentcs

EXECUTIVE CFFICE OF. THE PRESIDENT
Office of Manégement and Budget
CIRCULAR NO. A-128
April 12, 1985

To the Heads of Executive Departments and Establishments.
Subiject: audits of State and Local Covernments.

1. Purpose. This Circular is issued pursuant to the Single Audit Act
of 1984, Pub. L. 98-502. It establishes audit requiremencs for State and
local governments that receive Federal aid, and defines Federal
responsibilities for implementing and monitoring those regquirements.

2. Supersasgsion. The Clrcular supersedes Attachmenc P, ~"audic
Requirements, '’ of Circular A-102, ' 'Uniform reguirements for grants to
State and local governments., '

3. Background. The Single Audit Act builds upon earlier efforts to
improve audits of Federal aid programs. The Act requires State or iocal
governments that receive $100,000 or more a vear in Fedaral funds to
nave an audit made for that vear. Secticn 7505 of tha Act requires the
Director of the G»r‘"ﬁ cf Management znd Budget to prescribe policies,
procedures and guid nes to implement the Act. It specifies that the
Direccor shall des te "Tcognizant'' Fedaral agenciss. determine
c:;_e 1; ior mExin rropriave charges to Federal programs for the cost

ro .adu 25 to assure that small firms or firms

DH

c
2li
n

Zed oy dizsdvant taged individuals have the oooorcunicy
- Chg for ";ngle audics.
. Ti cie Audit heor requires the following:

a. State or loczl Uoverﬁments that receive $100.000 or more a vear
inn Federal fiﬂanc¢al assistance shall have an audit made in
accordance with his Circular.
b. State or local governments that raceive bztween 525,000 and
5100.400 a year shall have an audit made in accordance with rthis
Circular, or in accordance with Federal laws and regulations

governing the programs they participave ion.

¢. State or local governments that receive less than $25,000 a VEATD
shall be exempr from compliance with the Act and cther Federal audit
raquirements These State and local goverrmmencs shall be governad by
audit requirements prescribed by State or lecal law or regulaticn.
d. Nothing in this paragraph exempts State or local governments From
maintaining records of Federal financial assistance or from
providing access to such records to Federal agencies, as provided
for in Federal law or in Circular A-102, " ‘Uniform requirements for
grants to State or local governments.''

5. Definitions. For the purposes of this Circular the following definitions
from the Single Audit Act apply:
a. Cagnizant agency means the Federal agency assigned by the Difice
of Management and Budget to carry out the responsibilities described

in paragraph 11 of this Circular.
5. Definitions (Continuaed).
b. rederal financial assistance means assistance provided by a
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Federal agency in the form of grants, contracts, coQperative
agreements, loans, loan guarantees, property, interest subsidies,
insurance, or direct appropriations, but does not include direcc
Federal cash assistance to individeals. Tt includes awards recsived
directly from Federal agencies, or indirectly through other units of
State and local governments.
c. Federal agency has the same meaning as the term agency in section
551(L) of title 5, U.5.C.
d. Generally accepred accounting principles has the meaning
speciiied in the generally accepted government auditing standards.
. Generally accepted government auditing standards means the
Standards For Audit of Government Organizations, Programs,
Activities, and Functions, developed by the Controller General,
dated February 27, 1981. :
£. Independent auditor meang:
(1) A State or local government auditor who meets the
independence standards specified in generally acceptad
government auditing standards; or
{2) A public accountant who meets such independence standards.
g. Internal controls means the plan of organization and methods and
procedures adopted by management to ensure that:
(1) Rescurce use is ceonsistent with laws, regulations, and
nvolicies;
(2} Resources are safeguarded against waste, loss, and misuse:
and
{3) Reliable data is obtained, maintained., and fairly
discliosed in reports.
Indian tribe means any Indian tribs, band, nations, or other
nized group or community, in c;udlng any Alaskan Native village
egional or village corporations {as defined in, or established
the Alaskan Mative Claims Ssttlement Act) that is recognized
oy the United States a5 eligible for the special proarzms and
services provided by the United States to Indians hecause of their
status as Indians.
%. Loval governmenc means any unit of lecal government within 2
State, including a couhty a bcrough, municipalicy, city, town,
townsaip, parish. lcecal publie authority, specizl diserict, scheol
district, ¢ngr=staue district, council of goveraments, and any cther
inscrumentality of lecal government.
. Major Federal Assistance Program, as defined by Pub. L. $8-502,
s described in the Attachment to this Circular.
. Puplic accouncants msans thesa individuals who meet the
ualification standards included in generally accepted government
mudluﬁng standards for persannel performing government sudits.
1. state means any State of the United States, the Districc of
Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam,
Amegrican Samoa. the Commonwealth of the Mortharn Mariana Islands,
and  the Trust Territory of the Pacific Islands. any
instrumentalicy thereof, and any multi-State, regicnal, or
interstate entizy that has governmental functions and any Indian
Cribe.
m. Subrecipienr means any person or government department., agency,
cr establishment that receives Federal financial assistance to carry
cut a program through a State or local government, but does not
include an individual that is a beneficiary of such a program. 2
subrecipient may alssc be a direct recipient 0of Federal financial
assistance.
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8. Scope of Audit. The Single Audit act provides that:
a. The audit shall be made by an independent auditer in accordance
with generally accepted govermment audliting standards covering
financial and compliance audits,
b. The audit shall cover the enrire operations of a State or local
government or. at the option of that government, it may cover
departments, agencies or establishments that received, expended, or
otherwise administered Federal financial assistance during the year.
However, if a State or local government receives 525,000 or more in
General Revenue Sharing Funds in a fiscal year, it shall have an
audit of its entire operations. A series of audits of individual
departments, agencies, and estaplishments for the same fiscal vear
may be considered a single audirt.
@. Public hospitals and public colleges and universities mav be
excluded from State and lccal audits and the requirements of this
Circular. However, if such entities are excluded, audits of these
entities shall be made in accordance with statutory requirements and
the provisions of Circular A-~110, "~“Uniform requirements for drants
to universities, hospitals. and other nonprofit organirzarcicns. '’
d. The auditor shall determine whether: '
€L} The financial statements of the government, department,
agency or establishment present fairly its financial pesition
and the results of its fipnancial cperations in accordance with
generally accepted accounting principles:
{2} The organization has internal accounting and other control
systems to provide reascnable assurance that it is managing
Federal financial assistance programs in compliance with applicable
laws and regulations: and
(3) The organization has complied with laws zand regulacions
that may have material =ffect on its financial statements and
on each major Federal assistance nrograln.

7. Fraguency of Audiv, Audits spaili be aade anosally unless the
State or local covernment has, by January 1, 1987, a consticucional or
steacucary reguirsiz.c for Irecuenc audits. For rthose governmancs,
the cognizans all permit biennlal avdits, coverirg both Y2Ars,
it cha guasss, It shall also honor reguests for bhisnnial
audics hat have an administrative policy calling Zor
audats han annuel, but only for fiscal years beginning
befors January 1, 1 .
8. Zaternal Control and Compliznce Reviews. The Single Audit Act
raquiras that the independent auditosr determine and repcrt on whether
the organization has incernal concrol 3¥ystams oo provide reasonanls

1

3 ol
assurance cthaz it is managing Tedeval assistance programs in compllance
with apwplicabls ilsaws and ragulatiors.
a. Internal control review. In order to provide this assurance che
auditor must make a2 scudy and evaluation of internal control systems
used in administering Federal assistance programs. The study and
evaluation must be made whether or not the auditor intends to placs
reliance on such systems. As part of this review, the auditor shall:
(1) Test whether these internal comtrol systems are
functioning in accordance wich prescribed procedures.
(2) Examine the recipient's system for monitoring
subrecipients and obtaining and acting on subrecipient audic
reportTs.
b. Compliance review. The law also requires the audicor to determine
whether the organization has complied with laws and regulazions that
may have a macerial effect on each major Federal assistance prodram.
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3.

Internal Coptenl and Campliznce Reviaws (Continued).

{1} In order to determine which maior programs are to be
tested for compliance, State and local governments shall
identify in their accounts all Pederal funds received and
expended and the programs under which they were received. This
shall include funds received directly from Federal agencies
and through other State and local governmants.
(2} The review must include the selection and testing of a
representative number of charges from each major Federal
assistance program. The selection and testing of transactions
shall be based on the auditor's professional judgment
considering such factors as the amount of expenditures for the
program and che individual awards: the newness of the program
or changes in its conditions; prior experience with Che
program, particularly as revealed in audits and other
evaluations {e.g., inspections, program reviews); the extent
o which the program is carried out through subrecipients: the
extent to which the program contracts for goods or services;
the level to which the program is already subject to program
reviews or other forms of independent oversight; the adequacy
¢f the controls for ensuring compliance; the expectation of
adhersnce or lack of adherence to the applicable laws and
regulations; and the potential impact of adverse findings.

{2} In making rthe test of transactions, the auditor shall determins

whether:

--The amounts reported as expenditures were for allowable services,

and

--The records show that those who received services or benerfits weras

eligible to receive them.

(%) In addition to transactieon testing, the auditor shall determine

whether .

--Matching requirements, lave of efifort and earmarking limitations

T
=
u

E al finarncial repsrcs and claims for advances and
TRLRIUTSERENts contain informaction that is supported by the hbocks
and records from which the basic financial statements have been
prepared, and
--Amouncs claimed or uvsed for matching were determined in accerdanca
with OMB Circular 7. ""Cost principles for State and local
governments, '’ & Atfacament F of Circular A-102, " "Uniform
requirements for grants to State and local govarnmeants. !

(¢) The principal compliance requirements of the largest Federal aid
programs may be certained by referring to the Compliance
Supplement for Sizgle Audits. of State and Local Governments, Issued
by CMB and availszble from the Governmenc Printing Qffice. For those

programs not covered in the Compliance Supplement, the auditor may

ascertain compliance reguiremencs by researching the statutes,

regulations, and agreements governing individual programs.

(2) Transactions related to other Federal assistance programs that
are selected in connection with examinations of financial
statements and evaluations of internal controls shall be tasted
for compliance with Federal laws and regulations that apply to
such transactions.
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9. Subrecipients. Stace or local governments that receive Federal
financial assistance and provide $25,000 or more of it in a fiscal year
Lo a subrecipient shall:
&. Determine whether State or leocal subrecipients have met the audit
requirements of this Circular and whether subrecipiencs covered by

Cireular A-110, ' Uniform requirements for grants rco universities,
hospitals, and other nonprofit organizations, '' have met that
requirement: :

b. Determine whether the subrecipient spent Federal assistance funds
provided in accordance with applicable laws and regulations. This
may be accemplished hy reviewing an audit of the Subrecipient made
in accordance with this Cireuvlar, Circular a-110, or through ocher
means (e.g., program reviews) if the subrecipient has not- yet had
such an audix;
€. Ensure that appropriate corrective action ig taken within six
months after receipt of the audir report in instances of
noncompliance with Federal laws and regulations;
d. Consider whether subrecipient audits necessitate adjustment of
the recipient's own records: and
6. Require each subrecipient to permit independent auditors to have
access to the records and financial Statements as necessary to
comply with this Circular.
10. Relztion to Other Audit Requirements. The Single Audit Act
provides that an audit made in accordance with this Circular shall be in
iieu of any financisl or financial compliance auvdit required under
individual Federal assistance pregrams. To the extent that a single
audit provides Federal agencies with information and assurances they
naed to carry out their overall rassponsinilities, they shall raly upon
and use such information. However. a Federal agency shall make any
additicnal audits which are necessary to carry ocut its responsibilitiss

)

under Faderal law =nd regulacion. Ars additional Fedeval avdit offe -

shiall be planned and carriad Qut in such a way as to avoid duplication.

a. The provisiors of this Cilraular do not limit the authority of
Faderal TO maxe, or contract For audits and evaluations of
Fedaral s218Tancs programs, nor 4o they limit the
autiori -2l agency inspector General or ocher Federal
zudit o

b. The ions of this Circular de not authorize any State or
iozal g Cr subhrsciplent thereof to constrain Federal
agencie Irom carrving out additional audits.

2. A Fe makes or contraccs for audits in addition
o the a ipients pursuant to this Cireular shall,
corsiste licable laws and regulations, arrange for
funding adaltional aydits. Such additional audics
include econcmy ang efficiency audics, program results audits, and

program evaluations.

11. Cognizapnt Agency Respensibilities. The Single Audit Act provides

for cognizant Federal &gencies to oversee the implementation of this

Circular.
2. The Qffice of Mznagement and Budget will asgign cognizant
agencies for States and their subdivisions and larger local
governments and their subdivisions. Other Federal agencies may
participate wich an assigned cognizant agency, in order to fulfill
the cognizance responsibilicies. Smaller governments not assigned a
cognizant agency will be under the general oversicht of the Federal

agency that provides them the most funds whether directly or
indirsctly.
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11. Cogmizant Agercy Responsibilities (Continued).

b. A cognizant agency shall have the following responsibilities:
(1) Ensure that audits are made and reports are received in a
timely manner and in accordance with the requirements of this
Circular.

{2} Provide technical advice and liaison to State and local
governments and independent auditors.

(3} Obtain or make quality control reviews of selected audits made by
non-Federal audit organizatiens, and provide the results, when
appropriate, to other interested organizations.

(4) Promptly inform other arffected Federal agencies and
appropriate Federal law enforcement officials of any reported
illegal acts or irregularities. They should also inform State
or local law enforcement and prosecuring authorities, if not
advised by the recipient, of any violation of law within
their jurisdiction.
(3) Advise the recipient of audits that have been found not
to have met the requirements set forth in t¢his Circular. In
such instances, the recipient will be expected to work with
the auditor to take ceorrective action. If corrective aetion
is not taken, the cognizant agency shall notify the reciplent
and Federal awarding agencies of the facts and make
recomuendations for follow-up action. Major inadequacies orx
repetitive substandard performance of independant auditors
shall be referred to appropriate professional bodiss for
disciplinary action.
(8) Coordinate, to the extent practicable, audits made by or
for Federal agencies that are in addition to the audits made
pursuant to this Circular; so that the additional audits
upan such audits.
{7} Oversee the resolution of audit findings that affect the
rrograms of mora than one agency.

Tllagal Anmts or Irregularities. If ths zuditor becomes awars of

@gal acts or other irregularitiss, promps notice shall be given to

= ient management officials above the lovel of invelvement. (See alsn

paragraph 13(a) (3) below for the auditor's reporting responsibilities.)

The recipient, in rurn, shall promprly novifv che cognizant agency of

the illegal 2cts or irregularities and of proposed and actual actions,

:f any. Tllegal acts and irreqularitiss inolude such matiers as

conflicts of interest, falsificaticn of records or reports, and

misappropriations of funds or otiasr assets.

13. Avdit Reports. Audic repeorts must be prepared at che completion

of the audit. Reports serve many needs of Stare and local

Jovernments as well as meeting the reguirements of the Single 2udit Act.
a. The audit report shall scace chat che audit was made in
accordance with the provisions of this Circular. The report shall be

made up of ar least:

(1} The auditor's report on firancial scatements and on a
schedule of Federal assistance; the financial statements;
and a schedule of Federal assistance, showing the tota
expenditures for each Federal assistance program as
identified in the Catalog of Federal Demestic Assistance.
Federal programs or grants that have not been assigned a
catalog number shall be identified under the caption
""other Federal assistance.''
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13.

Andit Repores {Coatinned),

{33 The auditor's report on the scudy and evaluation of
internal control systems must identify the organization's
significant internal accounting controls, and those controls
designed to provide reasonable assurance that Federal programs
are beiny managed in compliance with ilaws and regulacions. It
must also identify the controls that were evaluated, the
controls that were not evaluated, and the marerial weaknesses
identified as a result of the evaluation.
{3) The auditor's rYeport on compliance containing:
“—A statement of positive assurance with respect to those
items tested for compliance, inecluding compliance wich law
and regulations pertaining to financial reports and claims
for advances and reimbursemencs; ’
--Negative assurance on those items not tested:
--A summary of ail instances of nencompliance; and
-~-An identification of total ameunts questicned, if any, for
e@ach Federal assistance award, as a result of noncompliance.
b. The three parts of the audit report may be bound intec a single
report. or presented at the same time as separate documents.
<. All fraud abuyse, or illegal acts or indicacions of such acts,
including all questioned costs found as the result of these acts
that auditors become aware of, should normally be covered in a
separate written report submitted in accordance with paragraph 13f.
d. In addition to the audit report, the recipient shall provide
COmEmENts on the findings and recommendations in the report,
including a plan for corrective action taken or planned and
comments on the status of corrective actien taken. IF pricr
corrective action is not Hecessary, a statement describing the
r2Aason 1t is nov should accompany the audit repors.
#. The reports shall be mada available by the State or local
government for public inspesction within 20 days after the
completion of the andir.

£. In accordance with generally accepted government audit
stenderds, repores shail he submictad v che avdicor e ks
Drgantzation avdited and to those regquiring or arranging for the
audit. In addizion. the recipient shall submit copies of the
TEPOYTS o each Federal department or agency that provided Federzl
assistance funds co the recipisnt. Subrecipients shall submit
cocples o recipients char provided them Federal assisrance funds
Tha reporis shall be senr within 30 days after the completion of
the audit, but no iater than one vear after the end of the audit
pericd unless sz ~ong=r period is agrzed o with the cognizantc
agancy.

§- Reclplents of mors than $100.000 in Federal funds zhall submir

one Ccopy of the audit report within 30 cays after issuance ts a
central clearinghouse re hae designated by the Office of Mapagemenc
and Budget. The clearinghouse will keep completed audits on file
and follow up with Stace and local governments that have not
submitted required audit raports.

r. Recipients snall keep audit reports on file for three years from
their issuance.

14. Audit Resclution. ag previded in paragraph 11, the cognizant
agency shall be responsinle for monitoring the resolution of auditg
findings that affecr the programs of more than one rFederal agency.
Resolution of findings that relate to the Programs of a single Federal
agancy will be the responsibility of the recipient and thac agency.
Alternate arrangemenrs may be made on a case-by-case basis by agresment
among the agencies concerned. .

Resolution shall be made within six monchs after receipt of the
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4. Audit Reselution (Continmpad)

report by the Federal departments and agencies. Corrective action should

proceed as rapidly as possible.

15. Audit Workpapers and Reports. Workpapers and reports shall be

retained for & minimum of three years from the date of the audit repor:,

unless the auditeor is notified in writing by the cognizant agency to

extend the retention period. Audit workpapers shall be made available

upon request to the cognizant agency or its designee or the General

Accounting Office, at the completion of the audit.

16. sudit Costs. The cost of audits made in accordance with the

provisions of this Circular are allowable charges to Faderal asgistance

programs.
a. The charges may be considered a direct cost or an allocated
indirect cost, determined in accordance with the provision of
Circular A-87, ~“Cost principles for State and local governments . '
b. Generally, the percentage of ¢osts charged to Federal assistance
programs for a single audit ghall not exceed the percentage thact
Federal funds expended represent cof total funds expended by the
recipient during the fiscal year. The percentage may be exceeded,
however, if appropriate documentation demonstrates higher actual
cost.

17. Sanctions. The Single Audit Act provides that no cost may be

charged to Federal assistance programs for audits raequired by the act

that are not made in accordance with this Circular. In cases of continuad

inability or unwillingness to have a proper audit, Federal agencies must

consider other appropriate sanctions inciuding:

--Withholding a percenrage of assistance pavments until the audit is

completed satisfactorily,

--Withholding or disallowing overhead costs, and

--suspending the Federal assistance agreement until the audit is made.

LB. Auditor Sslection. In arranging for audit services State and

local covernmsnts shall foilow the procurement standards prescribed by

Attachment 0 of Circular A-102,  “Uniform regquirements Isr grants to

State and local governments.'' The stardards provide thart while

Teciplents ave encouraged Co enter snto intergovarumental agreements

audit z2nd other services, analysis sheuld be made to determing winsthe:

it would be mors economical to purchase the services from privats fi:T

Tn instances where use of such intergovernmental agreemencs zre required

by State statutes (e.g., audit serviges) these stacutes will rake

precedence.,

12. Small and HMizmerity audit Firms. Small zudit Firms and audit

Zirms owned and controclled by socially and economically disadvancage

individuals =hall have the maximum practicable cpportunity to participats

in contracts awarded to Fulfill the requirements of this

CLrocular. Reciplents of Federzl assistance shall take the following

steps to further this goal:
a. Assure that small audit firms and audit firms owned and
controlled by socially and economically disadvantagad individuais
are used to the fullest extent practicable.
b. Make information on forthcoming cpportunities available and
arrange time framez for the auvdit so as to encourage and facillitate
participation by small audit firms and audit firms owned and
contrelled by socially and economically disadvantaged: individuals.
€. Comsider in the contract process whether firms competing feor
larger audits intend to subcontract with small audit firms and
audit firms owned and controlled by socially and economically
disadvantaged individuals.
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is.
. Encourage Contracting with small
ewned and controlled by socially and eco
individuals which have traditionally
and, in such cases whare this
firms are given consideration
cpportunities.,
2. Encourage contracting with
degscribad in raragraph {(a)
an individual small audit firm or audic
by socially ang economically disadvantag
£. Use the services and assistance,
organizations as the Small B
solicitation and utilization of small
owned and ceontrolled by socially
individusals.
20, Repcrting. Each Federal agency will reporc
OMB on or befor
effectiveness

audai

of State and local
provisions of this Circular. The
government or Indian tribe rhat,
te comply with the Circular.

21. Ragulations. Each Federal
this Circular in irs regulationg implemencing

2. Effective Datse. This Circular is effective
snall apply to fiscal y2ars of State and local
after December 31, 1984.
until it is implemented,
Circular A-102 shall

srnieday .

continue to be observed.

Swall and Minoricy Audite Firms (Cepcinusd) .
sudic

consorciums of small audit £1
above when a contrace

Farlier implementarion is encolraged.
the audit provisions of Attachment P

p.75

=

firms or andir Lirms

nomically disadvancaged
.taed govermment Drograms
15 not possible, assure that these
for audit subcontracting

ms as
is too large for

firm owned and controlled
ed individuals.

45 appropriate,
usiness Administrarion ia the

audit firms or audic firms
and economically disadvantsged

of such

to the Director of

e March 1, 1987. and annually thereafter on the
governmencts 1 Carrying out the

rgport must identify each State or local
in the opinicn of the agency, is [ailing

agency shall include the provisions of
the Single Audit acr.

upon publication =pna
governme that zegin
Howsaver,
Lo

nts

23, I ALl questicns cv inguiriss should ba addresszad o
financial Managemers Division, Office of Management and Budget,
talaphone number 202/7395-3933
i. Brmsst Review Dats, T Clrzuisr shall hove indepancens
policy ravisw to ascertain ics effectivensss three y2ars from the daze
of ‘ssuanes
David A. Sicokmar,
Director
C--Circuiar A-128
o ram as Jrovided In Puly. L. 98-3G2
Maj rogran, foy Siace apd local FOVArTUIEnrs
maving Fa itures petween S$S100, 000 and
SLCa, 000, for which Federal expenditures during
Tha appli arger of $300,000, or 2 percenr of zuch
trTal exo
ihe of Faderal asgsistance excesd $100,000,900,
tne follc
Toral expenditures of Federal financial assistance Major Federal

Mere the But less than
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EXHIBIT D

SUGGESTED LANGUAGE FOR RECYLING CERTIFICATION

State law requires that state contracts shall have Recycling
Certification in writing under penalty of perjury, the minimum, i2
not exact, percentage of recycled content, both post consumer
waste and secondary waste as defined in the Public Contract Code,
Sections 12161 and 12200, in materials, goods, or supplies offered
or products used in the performance of this Agreement, regardless
of whether the product meets the required recycled producet
percentage as defined in the Public Contract Code, Sections 12161
and 12200. Contractor may certify that the product contains zero
recycled contentc. (PCC 10233, 10308.5, 10354)

RECYCLED CONTENT CERTIFICATION

T, the official named below, CERTIFY UNDER PENALTY OF PERJURY thaz
I am duly authorized to legally bind the prospective Contrac

the clause(s) listed below. This certification is made under the
laws of thes State of California.

iPrint Name and Titls of Person Sicning Date Zxecutad

Authorized Signarure Executed in tha
County or

Title ' TELEPHONE NUMBER

i ( )

Legal Business Name Federal ID Number

The Contractor hereby certifies under penalty of periury, tha-
o Percent of the materials, goods, supplies offered, --
products used in the performance of this contract meats or axgeels
the minimum percentage of recycled material as defined in Sections
12161 'and 12200 of the Public Contract Code, The Contractor ma-

certify that the product contains zero recycied content.
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EXETBIT D

CERTIFICATION CLAUSES

I, the official named below, CERTIFY UNDER PENALTY OF PERJURY that
1 am duly authorized to legally bind the prospective Contractor to
the clause(s) listed below. This certification is made under the
laws of the State of California.

Print Name and Title of person Signing Date Exccutad
_Authorized‘Signature Executed in the
Councy of
Title TELEPHONE NUMBER
( )
Legal Business Name Federal ID Numper
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o owilll comply wits
I Act of 1990 and will
ing the following actions:

2. fublish a statement notifving employees that unlawful
turs, distribution, dispensation, possession or use o°
a centrolied substance is preohibited and specifying actions
Lo be taken zgainst emplovees for violatrions.

WEDWLAS

k. Establish a Drug-¥Free Awareness Program to inform
employees about:
1) the dangers of drug abuse in the workplace;
2} the person's or organization's policy of maintaining
a drug-iree workplace;
3) any available counseling, rehabilitation and employes
@ssistance programs; and,
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CONTRACTOR CERTIFICATION CLAUSES (CONTINDED)

4) penalties that may be imposed upon emplovees for drug
abuse violations.

@¢. Provide that every employee who works on the proposed
Agreement will:
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1. CONFLICT OF INTEREST: Contractor needs
folleowing provisions regarding current or

i
7y

1} receive a copy of the company's drug-free policy
statement: and,

2) agree to abide by the terms of the company's
statement as a condition of emplovment on the Agreement.
Failure to comply with these reguirements may result in
suspension of payments under the Agreement or
termination of the Agreement or both and Contractor may
be ineligible for award of any future State agreements
if the department determines that any of the following
has occurred: the Contractor has made false
certification, or violated the certification by failing
Co carry out the requirements as noted above. (GC 8350
et sedqg.)

AL LABOR RELATIONS BOARD CERTIFICATION: Contractor

that no more than one (1) final unappealable finding of

on of court by a Federal court has Daeen issued against
ontractor within the imnediacely preceding two-year period
zcause of Contractor's failu—e to couply wit

12

n an order of a
1y with an ordsr o
5} (Not applicabls

Il

o

DOING BUSINESS WITH T Jwans o CRLIFORNIA

ilowing laws apply to Persons or entities deing business
h th &

tate ¢f California.

0 ba aware of th=

C
or former state smployess.

If Contractor has any questions on the status of any person
rendering services or invelved with the Agreement, che awarding
agency must be contacted immediately for clarification.

&

Current State Employees (PCC 10410) :

1). No officer or employee shall engage in any
employment, activity or enterprise from which the
officer or employee receives compensation or has a
financial interest and which is spensored or funded by
any state agency, unless the employment, activity or
encerprise Iis required as a condition of regular state
employment .
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CONTRACTOR CERTIFICATION CLAUSRS {(CONTINUED)

2}. No officer or employee shall contract on his or her
own behalf as an independent contractor with any state
AgENCY to provide goods or sarvices.

b. Former State Employeas (PCC 10411):
1}. For the two-year period from the date he or she lef:
state employment, no former state officer or employee
may enter into a contract in which he or she engaged in
any of the negotiations, transactions, planning,
arrangements or any part of the decision-making process
relevant tc the contract while employed in any capacitcy
by any state agency.

2}. For the twelve-month pericd from the date he or she
laft state employment, no former state ofrficer or
emplovee may enter into a contract with any state agency

he or she was smploved by that state agency in a
policy-making position in the same general subject area
8 the propesed contract within the lZ2-monch period
Prior to his or her leaving state service.
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oY vieclates any provisions of zbove par
cntractoy shell render thi {

ars exempt from t
than payment of aa

Cor preparatory time and paymen:
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2. LABSCE CODE/WORKERST COMPENSATION: Contr
of the provisions which require avery empl

against liability for Worker's Compensation or to unde
insurance in accordance with the provisions, and Contra r
affirms to comply with such provisions before commencing the
performance of the work of this Agreement. {(Labor Code §

3700)

i}

3. AMERICANS WITH DISABILITTES ACT: Contractor assures the Stats
that it complies with the Americans with Disabilities Act (ADA) of
1990, which prohibits discrimination on the basis of disability,
as well as all applicable regulartions and guidelines issued
pursuant to the ADA. (42 U.S$.C. 12101 et seq. )
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CONTRACTOR CERATIFICATION CLAUSES {CONTINUED)
4. CONTRACYTOR NAME CHANGE: An amendment is required to change the

Contractor's name as listed on this Agreement, Upon receipt of
legal documentation of the name change the State will process the
amendment. Payment of invoices presented with a new name cannot
be paid prior to approval of said amendment.

5. CORPORATE QUALIFICATIONS TO DO BUSINESS IN CALIFORNIA:

&. When agreements are to be performed in the state by
corporations, the contracting agencies will be verifying thac
the contractor is currently qualified to do business in :
California in order to ensure that all obligations due to the
state are fulfilled.

b. "Doing business" is defined in R&TC Section 23101 as
actively engaging in any transaction for the purposa of
financial or pecuniary gain or profit. Although there are
sSCme statutory exceptions to taxation, rarelv will a
corporate contractor performing within the state not be
subject to the franchise tax.

<. Both domestic and foreign cormorations [(thoss incorporated
cutside of California) must be in good standing in order to
malified to do business in California. Acencies will
ether a corporation is in good standing by
ffice of the Secretarv of Stace.
&, RESCLUTION: A county, city, districo, or other local oublic
cody must provide the State with 2 copy of a resolution, order,
; h

t & ution,
motion, or ordinance of the local goeverning body which by law has
authority to enter into an agreement, authorizing execution of tha
agreemant.

7. AIR OR WATER DOLLIMTION VIOLATION: Under the State laws, the
Contracrtor shall not he:
(1} in violation of any order or resoluticn not subject to
review promulgated by the State Air Resources Board or an air
pollution contrel district:
{2) subject to cease and desist order not stbject to
review issuved pursuant to Section 13301 of the Water Code for
violation of waste discharge reguirements or discharge
prohibitions; or
{3} finally determined to be in violation of provisions of
federal law relating to air or water pollution.

68
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CONTRACTOR CERTIFICATION CLAUSES (CONTINUED)

B. ANTITRUST CLAYIMS:

)

a. The Government Code Chapter on Antitrust claims contains
the following definitions:
1}. "Public purchase" means a purchase by means of
competitive bids of goods, services, or materials by the
State or any of its political subdiwvisions or public
agencies on whose behalf the Attorney General may bring
an action pursuant to subdivision {(c) of Section 16750
¢f the Business and Professions Code.
2). "Public purchasing body" means the State or the
subdivision or agency making a public purchase.
Government Code Section 4550.

b. In submitting a bid to a public purchasing body, the
bidder offers and agrees that if the bid is accepted, it will
assign to the purchesing body all rights, title, and interest
in and to all causes of action it may have under Section 4 of
the Claycton aAct (13 U.S.C. Sec. 15) or under the Cartwright
Act (Chapter 2 (commencing with Section 16700) of Part 2 of
Division 7 of the Business and Professions Codel), arising
from purchases of goods, materials, or services by the bidder
for sale to Lhe purchasing body pursuant to the bid. Such
assignment shall be made and bacome effective at the cima tha
suvchasing body tenders final pavment t©o the bhidder.

3 ' t Code Section 4557.

@. If a2n awarcding body or public purchasing body raceives,
elthzr chrough judgment or setrlement, a monetary Iracovery
[or a cause ¢ action assignad undar vhis chapter, -he
sssignor shall be entizlad to reczive reimbursemenc for
actual legal costs incurred and may, upon demand, racover
from the public body any portion oI the recovery, including
treble damages, attributablis to overcharges that were paid by
tha as:'g nor but were not paid by the public body as part of
the bid price, less the expenses incurred in obtaining that

pertion of the recovery. Government Code Section 4553.

d. Upon demand in writing by the assignor, the assignee
shall, within one year from such demand, reassign the cause of
action assigned under this part if the assignor has been or may
have peen injured by the violation of law for which the cause of
action arose and (&) the assignee has not been injured thereby, or
{(b) the QSSignee declines to file a court acticn for the cause of
action. See Government Code Section 4554,
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